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A B S T R A C T

Politicians’ behavioral changes as an election nears have typically been attributed to the incentive
effects of an election. I document that behavioral changes can occur even for unelected judges,
using data from 1925 to 2002 on U.S. appellate judges, who are appointed for life. Exploiting
monthly campaign ads in judges’ states of residence, dissents increase with campaign adver-
tisements in states where judges reside. Elections can explain 23 % of all dissents. I rule out a
number of incentive-based explanations. Topic of dissents, replication in concurrences
(disagreement about reasoning), and placebo checks using milestones of case development sup-
port a transient priming mechanism. If elite U.S. judges are in fact susceptible to priming via the
partisan nature of electoral cycles, then highly trained individuals may be susceptible to other
forms of priming regardless of their professional commitments to be unbiased.

1. Introduction

This study examines the effects of electoral priming on judicial decision-making, set within the broader context of declining trust in
nonpolitical institutions. In political economy, the influence of non-elected, non-legislative entities is often overshadowed by the focus
on voters and politicians. Yet, these nonpolitical institutions play a crucial role in shaping political outcomes and public policy. This
paper specifically investigates how external factors such as elections can prime judges, thereby influencing their decisions. This
phenomenon raises questions about the procedural fairness of judicial processes. The concern is not just academic: when judges are
ideologically biased, even intermittently, it may have significant legal, social, and economic repercussions. Trust in the judiciary is not
merely a legal prerequisite but a foundation of societal order and economic stability (Acemoglu et al., 2020).

Recent experimental work has highlighted the influence of group identity on various aspects of behavior, from economic decisions
to ethical judgments (Fong and Luttmer, 2009; Benjamin et al., 2010; Benjamin et al., 2013; Cohn et al., 2015; Gerber et al., 2010). This
paper extends this inquiry to explore how group identity, specifically political identity, impacts judicial decision-making in the United
States. Judicial impartiality is often taken for granted (Edwards and Livermore, 2008), yet there is evidence suggesting that judges’
decisions can reflect their demographic backgrounds and political leanings (Peresie, 2005; Sunstein et al., 2006). This raises critical
questions about the extent to which personal biases, conscious or unconscious, influence legal judgments (Sunstein and Thaler, 2008). I
explore this issue by examining the decisions of U.S. federal appellate judges, who are theoretically insulated from electoral pressures
due to their lifetime appointments (they do not run for election).

The core of this study is an analysis of over 18,686 randomly selected cases, a 5% sample, from 1925 to 2002, focusing on the
patterns of dissent and partisan alignment in judicial decisions. Judges display a marked increase in both dissent rates and partisan
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voting in the periods leading up to presidential elections. This trend challenges the traditional view of judges as detached arbiters,
suggesting that even life-tenured judges are not immune to the political climate.

This paper also uncovers—and explains-–a notable anomaly: a significant rise in monthly judicial dissents peaking three months
prior to elections. This pattern appears counterintuitive, as one might expect the influence of election priming to persist until the
election itself. The explanation for this pre-election dissent spike is linked to the primary season, a period focused on selecting party
representatives for the election. Notably, primaries conclude approximately three months before the election, marking the point at
which parties finalize their candidates for the general election (Goldberg, 2016; Brady et al., 2007). My findings show that dissents
start to decline in states where the electoral outcome is less pivotal, but continue to be elevated in key battleground states.
Furthermore, I directly link the spatial and temporal variations in electoral intensity to the frequency of campaign advertisements in
the states where the dissenting judges reside, observing a correlation between increased monthly ad campaigns and dissent rates.

Another intriguing aspect is the average duration of legal cases, typically extending over eight months. This duration highlights the
peculiarity of the observed election cycle pattern based on the date of opinion publication. Intriguingly, when replacing the publication
date with “placebo” dates (such as the date of oral argument or other earlier case stages), the electoral cycle in judicial behavior
disappears. This suggests that the decision to dissent—as a result of priming-–is being made closer to the opinion publication date
rather than at the oral argument stage, which is traditionally when dissent decisions are believed to be made (Hart et al., 2006; Epstein
et al., 2013).

This tendency for last-minute judgment is further evidenced by a similar pattern in judicial concurrences, which see a 50% increase
prior to presidential elections. Unlike dissents, concurrences express disagreement with the majority opinion’s reasoning rather than
its verdict. They typically involve writing a separate opinion and are decided after the majority opinion’s initial draft circulation,
significantly post-oral arguments. Lastly, an increase in dissents without a separate written opinion also points towards this phe-
nomenon of late-stage judgment.

I then employ a comprehensive dataset characterized by high-frequency and spatial diversity across multiple elections to examine
the intensification of polarization under conditions where identity factors are prominently activated. This phenomenon is primarily
driven by the judge issuing the dissent, rather than the other panel members. Specifically, the likelihood of a dissent correlates
significantly with the electoral dynamics specific to the state of the dissenting judge. In summary, this research presents novel insights
into the subtle yet significant ways in which group identity and political climates can shape judicial decision-making. It contributes to
the broader conversation about bias and impartiality in the legal system, offering evidence that even highly trained, professional
judges are susceptible to the subconscious influences of their social and political environments. The remainder of the article is
organized as follows. Section 2 presents background, Section 3 data and specification, Section 4 the electoral cycles, Section 5 evidence
for priming, Section 6 the role of identity, and Section 7 concluding remarks.

2. Literature review and background

2.1. Literature review

This article contributes to three key literatures, the first of which focuses on political identity and judicial decision-making (Harris
and Sen, 2019). By and large, U.S. judges contend there is no evidence for ideological bias. Some say that only a small fraction of cases
are legally indeterminate and that as experienced members of the legal community, they recognize which arguments have greater
plausibility within the legal community, even in difficult cases (Edwards and Livermore, 2008). Edwards and Livermore (2008) es-
timate that 5 to 15 % of cases in their Circuit, and therefore thousands of cases over all courts of appeals, are indeterminate from a
legalistic standpoint. Yet the view of judges as impartial and unbiased decision-makers has been questioned by studies showing that
demographic and other background characteristics predict judicial decision-making over a range of legal issues and, in particular, that
judges’ voting behavior reflects partisan preferences (see e.g., Peresie, 2005; Sunstein et al., 2006). Furthermore, laboratory studies
document that even when parties have the same information, they will come to different conclusions about what a fair judicial decision
should be (Babcock et al., 1995).

The interpretation of correlations between judges’ decisions and their demographic characteristics, however, remains an open
question. Even if judges vote along partisan lines, are judges simply following legal philosophy (e.g., different formal rules) rather than
demonstrating bias? Among the three main theories of judicial behavior—legal, attitudinal, and selfinterested—the first posits that
judges follow formal rules or legal philosophy (Kornhauser, 1999). The latter two assume some form of bias: e.g., the attitudinal model
posits that judges follow political preferences (Cameron, 1993) and the self-interested model posits that judges maximize their utility
(Posner, 1973). The distinction between legal and attitudinal is subtle: for instance, a judge can adhere to a strict interpretation of the
Constitution while not necessarily simply hewing to the preferences of a political party. Legal philosophy, the preferred interpretation
by jurists regarding the correlations between background characteristics and judicial decision making, is difficult to test (Posner,
1998). For example, that Republican judges prefer an originalist interpretation of the U.S. Constitution while Democratic judges prefer
a living interpretation of the U.S. Constitution is somewhat tautological, or as Posner (1993) puts it, metaphysical.

I contribute to this vibrant literature by documenting electoral priming affects judicial behavior. The paper’s central premise is
investigating the effect of electoral cycles on U.S. federal appellate judges’ decisions. It posits that the heightened political atmosphere
around elections subtly influences judges’ perceptions, likely through unconscious priming rather than deliberate bias. A literature
documents the relationship between proximity of a judge’s retention election and a judge’s sentencing behavior (see e.g., Huber and
Gordon, 2004; Gordon and Huber, 2007. Lim, 2013; Berdejó and Yuchtman, 2013; Abrams et al., 2023). Other studies include bias by
sports referees (Garicano et al., 2005; Dohmen and Sauermann, 2015; Pope et al., 2013) and traffic court judges (Shayo and Zussman,
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2011) and vignette-based literature suggesting that judicial decision-making is affected by heuristics, e.g., anchoring, status quo bias,
and availability (Mussweiler and Strack, 2000; Englich et al., 2005; Guthrie et al., 2007). This paper is the first to document priming as
a mechanism that affects judicial decision-making.

The second literature to which I contribute is an experimental literature on group identity effects (Zhang et al., 2022). Studies like
Fong and Luttmer (2009), Benjamin et al. (2010), Benjamin et al. (2013), Cohn et al. (2015), and Gioia (2017) have experimentally
demonstrated the impact of group identity on a range of decisions, from charitable choices to ethical judgments. These works primarily
utilize laboratory settings to establish causal links, highlighting the potency of group identity in shaping behaviors and choices. In this
paper, I examine the causal link between group identity and ideas. Social scientists have also long speculated whether different ideas
cause individuals to select into different groups or whether group identity causally imparts a set of ideas. By documenting field evi-
dence of group identity effects, I complement the laboratory literature and document causal evidence of group identity causally
imparting a set of ideas.

The third literature is one on priming (Cohn andMaréchal, 2016; Alempaki et al., 2019). Many economic models have incorporated
cognitive effects like priming and salience (Laibson, 2001; Bernheim and Rangel, 2004; Bordalo et al., 2013) and even applied to
judicial decisions (Bordalo et al., 2015). Some economists have tried and failed to evidence of priming in the field.1 To understand how
priming operates in the context of judicial decision-making, let us examine key psychological studies that underpin the theory of
priming. These studies provide foundational insights into how subtle cues and environmental factors, akin to those present during
elections, can unconsciously influence decision-making processes: (i) cueing effects when a recovering drug addict walked by a subway
station where he once bought drugs, the station functioned as a stimulus that triggered physical withdrawal symptoms (Laibson, 2001);
(ii) stereotype threat when secondary school students taking a math exam were reminded of their gender in a word problem, it caused
girls to perform worse than boys (Spencer et al., 1999); (iii) conceptual priming when participants identified as likely to be sexual
harassers were primed with the concept of power in a pronunciation task, they were more attracted to a female confederate (Bargh
et al., 1995). The literature also refers to these phenomena as passive or implicit priming. The key mechanism is that an activated
concept becomes more likely than before to influence conscious judgments.

The ideal empirical strategy for detecting priming in the field follows individual behavior over time as well as individual de-
mographic characteristics before a prime to see if individuals from different groups diverge after the prime. Several aspects of this
setting overcome challenges that make the field detection of priming effects difficult—(1) priming is isolated from incentives or
learning mechanisms2; and (2) high-frequency data helps pick up extremely short-lived priming effects—the longest laboratory study
documents priming effects one week after the initial stimulus (Tulving et al., 1982; Ostergaard, 1994; Hassin et al., 2007). Campaign
messages can activate chronic identities (Ansolabehere and Iyengar, 1997), so if judges have partisan identities, priming may influence
judges’ perception of cases brought before them. Such influence may be implicit and subconscious: in electroencephalogram studies of
political priming, people do not recall the stimulus (Morris et al., 2003); neurocorrelates of behavioral change are activated by ad-
vertisements that affect population behavior, even when individuals do not believe these advertisements to be effective at changing
behavior (Falk et al., 2012). When judges are explicitly primed, however, they control the influence of unconscious bias (Rachlinski
et al., 2009). Given judges’ strong professional commitment to be unbiased, the potential priming effect of electoral cycles may be due
to implicit, subconscious, priming.

The policy implication and policy-making setting of the courts makes the contribution clear. While market pressures may drive
identity effects in savings and risk preferences towards the rational model (List, 2003) and drive out other forms and sources of
ideological bias, such as media slant (Gentzkow and Shapiro, 2010; DellaVigna and Kaplan, 2007), behavioral anomalies in a context
such as judicial decision-making can have more indelible consequences on the development of law (Gennaioli and Shleifer, 2007).
Furthermore, even if there is judicial bias, whether the bias is automatic (i.e., unconscious) or reflective (i.e., conscious) is another
important question. A finding of unconscious rather than conscious bias would suggest different remedies for judicial partisanship
(Sunstein and Thaler, 2008) that address Type I thinking such as self-reflection or cognitive behavioral interventions.

2.2. Background on U.S. federal courts

The U.S. Courts of Appeals (also known as the Federal Appellate Courts or Circuit Courts) rest near the apex of the U.S. common law
system, where judges apply – andmake – the law. Decisions in current cases become precedent for future cases in the same court and in
lower courts of the same jurisdiction. There are three layers of federal courts: U.S. District, Circuit, and Supreme Court. The 94 U.S.
District Courts serve as the general trial courts, where a jury may be drawn to decide issues of facts. If a party appeals the decision, the
case goes up to a Circuit Court, which decides issues of law; they have no juries and usually take facts as given from District Courts.
Courts of Appeals judges affirm or reverse the District Court decision, and often remand (send the case back) for the lower court to
decide in a manner consistent with the law set out in the Circuit Court decision.

Cases that reach the Courts of Appeal focus on new interpretations or distinctions of preceding cases and statutes, which expand or
contract the space in which an actor is allowed to act. Courts of Appeals judges are appointed for life by the U.S. President and are

1 John List said, “I believe in priming. Psychologists have shown us the power of priming,” and he tried “everything” to induce priming in field
experiments, but could not. “Interview: John A. List,” Federal Reserve Bank of Richmond Region Focus, Second/Third Quarter 2012.
2 In political science, priming refers to an increase in the prominence of an issue leading individuals to increase the weight given to it in regression

analyses of self-reported voting preferences (Druckman 2004). However, the increase in issue weight could also be due to learning as individuals
learn about parties’ positions (Lenz 2009). The current article’s research design is completely different in scope and context.
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confirmed by the Senate. They preside in one of 12 U.S. Circuits and are appointed to particular geographic locations within the Circuit
(called duty stations), where they do most of their writing. Three judges, out of a pool of roughly 8 to 40 judges in a Circuit, are
randomly assigned by a staffing office to each case. A judge who disagrees with the verdict usually must write a dissent explaining why.
A judge who agrees with the verdict (affirm or reverse) but disagrees with the reasoning is said to concur and also usually writes an
opinion explaining why. Dissents and concurrences cannot be cited as binding precedent and are costly in terms of time and collegiality
(Epstein et al., 2011). Less than 1 % of Courts of Appeals cases are heard again in the U.S. Supreme Court, so the roughly 170 elite
Circuit Court judges decide the vast majority of cases that create legal precedent, constitute law school curricula, and impact economic
outcomes.

A variety of professional norms and institutional mechanisms are designed to limit the influence of extrajudicial factors, such as
bias. Federal judges are restricted from the appearance of impropriety. They are prohibited from receiving honoraria or compensation
for speeches, appearances, articles, or service to a profit or non-profit organization.3 They are also prohibited frommaking speeches for
political organizations, publicly endorsing or opposing candidates, soliciting funds, making contributions, or attending or purchasing
tickets for events sponsored by political organizations or candidates.4 They are further prohibited from personally participating in any
fundraising activities, soliciting funds for any organization, or using or permitting the use of the prestige of their judicial office for
fundraising purposes.5 There is no prior evidence that U.S. federal judges are part of presidential elections or any election, with the
unusual exception of Bush v. Gore. By contrast, state judges6, many of whom are themselves elected and, if appointed, rarely have life
tenure—have exhibited electoral cycles in their rulings, and the natural interpretation of these results is the incentives facing elected
judges (Huber and Gordon, 2004; Gordon and Huber, 2007; Berdejó and Yuchtman, 2013).

2.3. Randomization

Random assignment in Courts of Appeals has been examined in other work. Surveys of the Courts of Appeals find that case
assignment procedures fall into two categories. In some courts, two to three weeks before oral arguments, a computer program
randomly assigns available judges (occasionally including any visiting judges from other Circuits or District Courts and, in rare in-
stances, other Federal judges) to panels that will hear cases. In other courts, the random assignment of panels occurs before the random
assignment of cases: panels of judges are set up to hear cases on a yearly basis, randomly assigned together by a computer program and
given dates for hearings. There are “holes” left in some of the panels by the program into which visiting judges are inserted. Occa-
sionally, if a panel of judges has previously looked at a case, it will be sent back to them (for example, if it was remanded by the
Supreme Court to resolve a particular issue). If a judge must recuse himself or herself, the case is taken off the calendar and placed back
in the pool for reassignment. Chen and Sethi (2016) use data from Boyd et al. (2010) and Sunstein et al. (2006), who code 19 case
characteristics as determined by the lower court for 415 gender-discrimination Circuit Court cases, and find that case characteristics
are uncorrelated with judicial panel composition. More specific to this context, Berdejo and Chen (2017) run omnibus tests in the form
of permutation inference, presenting the t-statistics for changes in the quarter before presidential elections for over 100 characteristics
of cases and litigants. No increase or decrease before presidential elections is found along these dimensions. The appendix of the
current paper reports similar tests for court caseloads and characteristics of judges authoring or sitting on the panel.

The Circuit Courts have no juries. Instead, every judicial case gets assigned three judges from the court’s pool. We refer to these
three judges as the panel. The panel decides on a binary verdict (affirming or overturning the lower court’s verdict), where a majority
of two judges is needed to set the verdict (formerly called “disposition”). The panel also composes an opinion (i.e., a text) motivating
the verdict. The opinion serves as precedent for future cases and as such has a large impact on society and policy. A judge has to write a
separate (minority) opinion if she either dissents (votes against the binary verdict) or concurs (votes for the verdict but for a different
reason, as manifested in her minority opinion). Both dissents and concurrences are costly in terms of time and collegiality and they
cannot be cited as binding precedent. Note that, for a judge, dissenting and concurring are two mutually exclusive actions that both
imply expressing dissatisfaction with the court’s decision—a form of confrontation.

3. Data and specification

In my research, I have integrated various datasets to analyze judges’ identity, characteristics, ideology, and the ideological leaning
of their verdicts, alongside the dynamics within the U.S.

Circuit Courts. This comprehensive approach allows for an investigation of judicial behavior in relation to political and ideological
contexts.

The core of my data on judges’ decision-making processes comes from the U.S. Courts of Appeals Database Project. This resource
provides a random sample of approximately 5 % of appeals-court decisions from 1925 to 2002, including hand-coded information on
the ideological content of each verdict. The coding aligns with the conventional notions of "liberal" and "conservative" within the
public law literature.

A key aspect of my study is the use judges’ biographies. The Appeals Court Attribute Data and the Federal Judicial Center provide

3 Guide to Judiciary Policy Canon 4H. http://www.uscourts.gov/uscourts/rulesandpolicies/conduct/vol02a- ch02.pdf
4 Guide to Judiciary Policy Canon 5.
5 Guide to Judiciary Policy Canon 4C.
6 State judges handle issues of state rather than federal law.

D.L. Chen



European Economic Review 169 (2024) 104835

5

detailed information on judges’ identity, characteristics, and their service in which Circuit Courts. In my analysis, I focus on whether
there was a dissenting or concurring opinion, and then merge each judge with their specific characteristics, such as their party of
appointment.

To investigate the ideology of a judge’s actions in court, I use two features of the available data to construct ex ante and ex post
measures of ideology. First, I construct ex ante measures of ideology by using Judges’ ideology score from the Judicial Common Space
(JCS) database, which assigns judges the ideology of their appointing politicians. This score is based on the idea that appointing
politicians leverage their opportunities to assign ideologically aligned judges, given the rarity of vacancies and the significant policy
impact of Circuit Courts. The score, ranging approximately between -0.7 and +0.7, represents a spectrum from "very liberal" to "very
conservative." The JCS ideology score has two main advantages. First, it is predetermined, since it assigns the ideology of the judge
before her behavior at the court is observed. The second main advantage of this score is its high ability to predict judges’ voting
patterns in court, as shown in Chen et al. (2016).

The second feature of the data to investigate the ideology of a judge’s actions is the judge’s vote ideology on the court at any given
date. This measure reflects the ideology of verdicts a judge signs, calculated based on whether the judge dissented or not. On the
definition of vote ideology (or valence, a terminology used in the Courts of Appeals Database Project), the documentation states that
for most, but not all issue categories, these will correspond to notions of "liberal" and "conservative" that are commonly used in the
public law literature. The directionality used in the data source parallels closely the directionality codes in the Spaeth Supreme Court
database. For example, decisions supporting the position of the defendant in a criminal procedure case, the plaintiff who asserts a
violation of her First Amendment rights, and the Secretary of Labor who sues a corporation for violation of child labor regulations are
all coded as "liberal.” The decision valence thus captures the court’s decision directionality (liberal = 1, conservative = -1, and mixed
or unable to code = 0). A vote for the majority would be assigned the decision ideology as its valence. A vote that is a dissent would be
assigned the opposite value as its valence.

In terms of methodology, my analysis primarily focuses on three-judge panels, encompassing a substantial number of decisions
across multiple decades. The study includes 18,686 decisions (56,058 votes) for 1925–2002, with about 8 % of opinions from 1925 to
2002 featuring dissents. Appendix Table A displays summary statistics. I encountered some limitations due to missing biographical
data on judges, which necessitated a reduction in sample size for certain analyses.7 Using these datasets, I construct the variable for
divided panel, defined as panels having at least one Democrat and one Republican. The database assigns each judge to one of the
following parties: republican, democrat, liberal, conservatives and independents. I group liberal judges with Democratic judges,
conservative judges with Republican judges and independent judges with the party of the appointing President. I also construct fixed
effects for the legal issue to address the potential for the electoral cycles to be driven by differences in the filing of certain case types; I
use the following classification provided in the database: criminal, civil rights, constitutional (i.e., First Amendment, due process and
privacy cases), labor relations, economic activity and regulation, and miscellaneous.

To capture the political climate, besides using the date of the case, which allows me to construct electoral proximity for each
quarter to the upcoming presidential election, I also sourced election information from the CQ Voting and Elections Collection.8 These
data include, for example, winning margin in the Electoral College and the political environment such as the party of the incumbent
President. The influence of political campaigns is examined using data from the Wisconsin Ads project. This includes the aggregate
number of presidential campaign advertisements in major media markets for the 1996, 2004, and 2008 elections. The data allows me
to verify which states undergo increasing politicization due to the primary season. Primary season in the United States is the period
when political parties hold primary elections and caucuses to select their nominees for the presidency. This season, which typically
spans several months in an election year, unfolds state by state and is crucial for candidates to accumulate delegates and gain mo-
mentum. The outcomes of these primaries and caucuses determine the party nominees for the general election, setting the stage for the
national political contest. For a broader public perspective, this data is complemented with an analysis of 230,709 New York Times
articles from 1900 to 2007 that mentioned both “Republican” and “Democrat,” sourced from ProQuest. Additionally, all newspaper
articles mentioning Courts of Appeals decisions or their dissents for 1981–2013 were collected from NewsBank.

The final data source is The Administrative Office of the U.S. Courts (AOC), which provides critical data on all significant dates for
cases filed in Federal Courts, allowing for precise tracking of case progressions for 1971–2006. I achieve a match of 75 % by suc-
cessively attempting to match using different docket numbers, where the two-digit portions of the docket number are successively
assigned to years preceding the publication date. This data allows me to examine whether the mental decision to dissent occurs near
the publication date or during the oral arguments, as conventionally assumed.

By combining these diverse datasets, I constructed variables to capture dissent, electoral proximity, panel composition, legal issues,
judicial backgrounds, political environment, and decision valence. Decision valence, in particular, captures the ideological direction of
a court’s decision, providing a standardized measure of a decision’s ideological lean. My approach offers a comprehensive view of the
judicial process, shedding light on how judges’ backgrounds, ideologies, and the political environment shape their decisions and

7 Missing data include elevation to the Supreme Court and previous service as Assistant U.S. Attorney or U.S. Attorney. The regressions that use
this data have a reduction in sample size of 10%. In addition, I exclude the votes by judges sitting on cases when they have less than 0 years of
experience or greater than 35 years of experience, as these experience data are likely with error. These regressions have a 13% reduction in sample
size.
8 Table 30-1 Divided government, 1860–2006. (2008). In Guide to Congress, 6th ed. (Vol. 2). Washington: CQ Press. Retrieved May 12, 2010,

from CQ Press Electronic Library, CQ Voting and Elections Collection, http://library.cqpress.com/elections/g2c6e2-973-36489-1842592. Document
ID: g2c6e2-973-36489-1842592.
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actions within the U.S. legal system.
The theoretical framework underpinning this study is detailed in Chen (2024). Central to this model is the concept of ideology,

which is inherently latent. As ideological extremity intensifies, the likelihood of observing dissent correspondingly increases. This
relationship forms the core of the empirical approach.

4. Electoral cycles in judicial behavior

4.1. Dissents

H1. Priming increases the probability of dissent, as agents put greater weight on the group identity norm.

Ycit = β1 Proximity t + βʹ
2Zcit + ηcit (1)

My outcome of interest Ycit is an indicator variable equal to 1 if a dissent was filed on case c in Circuit i and time t. Proximityt is the
set of quarter-to-election fixed effects and Zcit contains dummy indicators that potentially control for fixed effects that represent
Circuit, year, seasonality, legal topic, etc. Fixed effects for Circuit are to ensure we compare judicial behavior within a Circuit before
and after an election rather than having the electoral cycle be attributed to a different caseload composition. Fixed effects for year are
to address potential trends in dissents over time. Fixed effects for seasonality are to account for potential mood affects related to the
calendar season. I compare to quarter 16, i.e., the quarter immediately following an election, which is the omitted quarter, so the
interpretation is akin to a regression discontinuity design. I cluster standard errors at the quarter-by-year level.9

In the basic results, dissents increase and are most frequent in the quarters preceding a presidential election. Berdejo and Chen
(2017) presents group means indicating a low of 6 % to a high of 11 % in the quarter before the election. Table 1 shows that the
increase before an election is robust and sharpens with the inclusion of fixed effects for panel composition, year, and Circuit (Column
1) as well as fixed effects for legal issue and season (Column 2). The rate of dissent is highest in the quarter immediately preceding an
election and is elevated in each of the three quarters before an election (and thus will be bundled in some of the interaction models that
follow). The effect size in the final quarter is equivalent to roughly a 100 % increase over the baseline average dissent rate in Columns
1–2. For comparison, panels with Republicans and Democrats are 1.5 % points more likely to have a dissent, but panels in the quarter
before an election are 6.4 % points more likely to have a dissent.

The same pattern appears in a regression discontinuity plot, where I run:

Yce = γe + 1[xc<0] fl(xc+ π) + 1[xc ≥ 0] fr(xc) + uce (2)

where xc is the publication date minus the date of the election, γe are election fixed effects, and fl and fr are separate polynomial
functions to the left and the right of the cutoff. The running variable is defined in days. Fig. 1A shows the results.

The result is also robust to higher-frequency analysis, which also reveal an interesting anomaly. Dissents are elevated for ten
months leading up to a presidential election. Fig. 1B shows that the electoral cycle appears to begin 9 months before the presidential
election (the dotted lines are confidence intervals). This and subsequent figures are visualizations of regression coefficients with
standard errors. The lower bound of the confidence intervals of the point estimates at the monthly level throughout the primary season
are consistently hovering around the 0, then sharply excluding the 0 once the general election commences. Consistent with this
elevation, before elections, the news cycle is amplified along partisan lines (Fig. 2 shows that the number of New York Times articles
mentioning both “Republican” and “Democrat” in the same article increases in the quarter before presidential and—to a lesser
extent—midterm elections—in particular, it shows that the number of articles is elevated up to ten months leading up to a presidential
election). Ten months before the presidential election is roughly when the presidential primaries begin in earnest, when each party
chooses the candidate to compete in the general election and when candidates begin to target the median voter within their party.

The main result is robust to different specification models and controls. Controlling for season does not change the results, and no
seasonal pattern appears in the monthly figures. Accordingly, Appendix Table B (Column 3) reports that the results are robust to
shifting seasonality controls by one month (January throughMarch, etc.). The results are also robust to including dummy indicators for
each type of panel composition (DDD, DDR, RRD, RRR) (Column 4) and using a probit specification (Column 5), where notably, the
ordinary least squares coefficients are similar in magnitude to the marginal effects of the probit specification. The results are robust to
clustering standard errors at the Circuit level (Column 6) and controlling for the presence of a concurrence (Column 7). Concurrences
also display electoral cycles (Column 8); the effect size is equivalent to 50 % of the baseline in the two quarters preceding the election.
Appendix Table C shows that my results are robust to using a linear measure of the number of quarters to an election and to dropping
one Circuit at a time. To ensure that the documented effects are not spurious, Berdejo and Chen (2017) conducts randomization
inference. The basic specification is re-run with each quarter randomly assigned to a different “quarter-to-election” (a natural boot-
strap with 200 draws); the 95 % interval for t-statistics is between -2.62 and+2.62. The true t-statistic of 4.01 lies far to the right of all
the other simulated t-statistics. Fig. 4A and B conduct a randomization check for over 50 characteristics coded for the opinion writer
and for the two other panelists. In these tests, the t-statistic of the dissent is far to the right of the other t-statistics. These results are
consistent with related work finding that judges are randomly assigned to cases in each Circuit Court and suggests that the authors of

9 Analyses of data collapsed to the quarter-year level do not cluster standard errors.
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opinions do not systematically change before an election.10

The electoral cycles in dissent for these unelected judges with life tenure are larger and more statistically significant than electoral
cycles for judges running for re-election. Another study documents that within a sample of 276,119 decisions by Washington state
judges, criminal sentencing lengths increase by 10 % and deviations from criminal sentencing guidelines increase by 50 % in the two
quarters before a judicial election (Berdejó and Yuchtman, 2013). Among my sample of 18,686 cases, the ratio of coefficients to
standard errors is twice as large as in the Washington state sample. While these effects among unelected judges may seem large
compared to the effects for elected judges, partisanship may be heightened in a group decisionmaking setting. A sizable share of
dissents also appears attributable to electoral proximity, and this share is larger than the share of prison sentence lengths that has been
attributed to electoral proximity. Using a linear measure of proximity to election, an estimated 5.9 % of total prison time for sentenced
criminals is attributed to electoral proximity (Huber and Gordon, 2004; Gordon and Huber, 2007). Using the same specification,

Ycit = β1 LinearProximity t + βʹ
2Zcit + ηcit (3)

I estimate a specification that replaces Proximityt with a linear measure of time to election (Appendix Table C). In this model, an
estimated 23 % of all dissents is attributed to electoral proximity. Each additional quarter-to-an-election reduces the dissent rate by
0.24 % (Appendix Table C, Column 1). Since the average case is 7.5 quarters before the next election, multiplying 7.5 by 0.24 % and
dividing by the average dissent rate of 8 % results in 23 %.

Table 1
Electoral cycles in dissents (2–1 Decision).

(1) (2) (3) (4)

Mean of dep. var.
5 % Sample (1925–2002)
0.079

Divided (DRR or RDD) 0.0157*** 0.0154*** 0.0180*** 0.0179***

Quartertoelect = 1
Quartertoelect = 2
Quartertoelect = 3

(0.00452)
0.0637*** (0.0123)
0.0347*** (0.0121)
0.0325***
(0.0123)

(0.00450)
0.0680*** (0.0135)
0.0341** (0.0145)
0.0343** (0.0133)

(0.00499)
0.0697*** (0.0120)
0.0367*** (0.0122)
0.0340***
(0.0129)

(0.00498)
0.0736***
(0.0129) 0.0356**
(0.0144) 0.0357**
(0.0139)

Quartertoelect = 4 0.00581 0.00582 0.00627 0.00598
(0.0111) (0.0111) (0.0109) (0.0109)

Quartertoelect = 5 0.0209 0.0251 0.0170 0.0204
(0.0152) (0.0159) (0.0153) (0.0158)

Quartertoelect = 6 0.0120 0.0115 0.00681 0.00543
(0.0141) (0.0153) (0.0145) (0.0155)

Quartertoelect = 7 0.0226 0.0238 0.0179 0.0188
(0.0141) (0.0153) (0.0143) (0.0156)

Quartertoelect = 8 0.00772 0.00870 0.00411 0.00494
(0.0141) (0.0142) (0.0148) (0.0148)

Quartertoelect = 9 − 0.0115 − 0.00718 − 0.0170 − 0.0134
(0.0155) (0.0157) (0.0165) (0.0165)

Quartertoelect = 10 − 0.0114 − 0.0110 − 0.0160 − 0.0162
(0.0160) (0.0168) (0.0168) (0.0172)

Quartertoelect = 11 0.000311 0.00269 − 0.00657 − 0.00445
(0.0162) (0.0167) (0.0169) (0.0172)

Quartertoelect = 12 − 0.0102 − 0.00929 − 0.0166 − 0.0158
(0.0128) (0.0129) (0.0140) (0.0140)

Quartertoelect = 13 0.00115 0.00451 − 0.00107 0.00164
(0.0148) (0.0151) (0.0160) (0.0160)

Quartertoelect = 14 − 0.0157 − 0.0159 − 0.0195 − 0.0203
(0.0134) (0.0147) (0.0143) (0.0155)

Quartertoelect = 15 − 0.0176 − 0.0154 − 0.0209 − 0.0188

Year FE
(0.0117)
Yes

(0.0121)
Yes

(0.0133)
Yes

(0.0136)
Yes

Circuit FE Yes Yes Yes Yes
Season FE No Yes No Yes
Legal Issue FE No Yes No Yes
Year-by-Circuit FE No No Yes Yes
Observations 18,686 18,686 18,686 18,686
R-squared 0.019 0.021 0.068 0.070

Notes: Robust OLS standard errors clustered at the quarter-year level in parentheses (* p < 0.10; ** p < 0.05; *** p < 0.01). The omitted dummy
variable indicating the number of quarters remaining before the presidential election is 16 quarters. Data is organized at the case level.

10 The decision of who authors an opinion is typically made several months before publication around the time of oral argument if there is an oral
argument.
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4.2. Voting valence

While the analysis of dissents in Section 4.1 provides crucial insights into the influence of electoral proximity on judicial behavior,
this perspective only captures part of the picture. To gain a more comprehensive understanding of how electoral cycles affect judicial
decision-making, it is imperative to examine the subtler but equally important aspect of vote valence or vote ideology. This approach
allows us to explore not just the instances of overt disagreement, as manifested in dissents, but also how judges’ underlying ideological
leanings subtly shift in alignment with their political affiliations, particularly as elections approach. Therefore, Section 4.2 investigates
the nuances of voting valence, scrutinizing how legal precedents and judges’ political appointments intertwine and evolve in the
context of approaching presidential elections.

Vote ideology measures a behavior that is different from dissents. For example, if legal precedent dictates a liberal decision, a
unified Republican panel should make a liberal vote. In the months leading up to a presidential election, however, such a panel may
instead cast a conservative vote. While there would be no dissent, an alignment between the decision and the judges’ party of
appointment could occur. However, the ideological difference between Democratic and Republican appointees doubles in magnitude
in the quarter before an election (Berdejo and Chen, 2017). Fig. 3 summarizes the role of ideology in a different manner. The flatter line
represents the average voting valence by judges’ ideology score quintile when it is not the last quarter before a presidential election,
while the steeper line indicates the average voting valence by score quintile during the last quarter before an election. Judges to the left

Fig. 1. Notes: Fig. 1A presents a regression discontinuity of the dissent rate where the running variable is the date relative to the Presidential
election. Fig. 1B displays the regression coefficients for the monthly dissent rate. The dissent rate is calculated as the number of dissents divided by
the total number of cases. The omitted category is 48 months before an election (i.e., the November of the election). Dotted lines are confi-
dence intervals.
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of the median score vote more liberally, while judges to the right of the median vote more conservatively. The most conservative
quintile may be libertarian, which makes coding voting valence difficult (difficult-to-code votes are coded as 0). These judges also
becomemore conservative in the last quarter before a presidential election. The vertical shift for judges in quintiles 2 and 3 represents a
one-decile shift in more extreme ideology score while judges in quintiles 1, 4, and 5 shift by one-quintile in more extreme ideology
score.11 The one-decile shift is similar to that found by Hollibaugh Jr. (2011), who observes that the extent to which state supreme
court judges in competitive partisan elections exhibit polarizing behavior in election years is equivalent to a shift of 8 %− 10 % in
ideology score. My magnitudes are similar and slightly larger, on average.

Fig. 2. Notes: Fig. 2 displays the coefficients of a month-to-election regression, where the omitted category is 48 months before the election. Data is
the number of New York Times articles mentioning both Republican and Democrat in the same article.

Fig. 3. Notes: Figure displays the average vote ideology for five categories of judges. The judges are sorted by their ideology score. The blue line is
the average vote ideology outside of the last quarter before an election. The red line is the average vote ideology during the last quarter before
an election.

11 To obtain the horizontal shift, I compare the vertical shift against the slope represented in quintiles 1-4.
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4.3. Type of case

After exploring the nuances of dissents, vote valence, and their relationship with electoral cycles, Section 4.3 turns our attention to
a more specific facet of judicial behavior: the types of cases most affected by these electoral influences. By examining the nature of
cases that undergo significant changes in judicial approach during election periods, this section aims to provide a more granular
understanding of how electoral proximity may heterogeneously impact different legal domains.

H2. Cases on topics associated with the prime should experience greater changes (e.g., economic policy constitutes 70 % of campaign
ads during elections).

Table 2 shows that dissents increase in a variety of legal categories.12 Criminal cases and economic activity cases show more
accentuated electoral cycles. When I break the sample into finer case categories, electoral cycles are greatest for federal criminal cases,
commercial cases (e.g., contract breach), and property cases (e.g., eminent domain).13 Notably, legal areas—such as civil rights and
due process—that are typically politically divisive (i.e., dissents are 4–10 %more likely in politically divided panels) do not increase in
dissents before elections, whereas legal areas—like economic activity—which typically do not divide along political lines, do display
electoral cycles.14 Seventy percent of campaign ads mention economic policy, while only 0.26 % of ads mention civil rights or civil
liberties. Appendix Table H runs the same regressions without fixed effects. Criminal cases and economic activity cases again show

Fig. 4. Randomization checks.
Notes: Fig. 4A displays the t-statistics from the treatment regression and over 50 regressions where the dissent is replaced with all biographical
characteristics of the authoring judge and Fig. 4B does the same for the other two judges on the panel.

12 The listed groupings are the 1-digit case category provided in the database.
13 The database provides 2-digit legal case categories. I consider each 2-digit sub-category within the 1-digit category of criminal cases and
economic activity.
14 Criminal cases are 2.5 percentage points more likely to dissent with divided panels and also increase in dissents before elections.
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Table 2
Electoral cycles in dissents by case type.

(1) (2) (3) (4) (5) (6) (7) (8) (9) (10)
1-Digit Case Category 2-Digit Case Category

Criminal Civil rights First Due process Labor Economic Misc. Criminal Economic Economic
Amendment Relations Activity Federal Commercial Property

Mean of dep. var. 0.077 0.100 0.185 0.100 0.093 0.071 0.073 0.071 0.071 0.061
Divided (DRR or RDD) 0.0253*** 0.0378** − 0.00112 0.0980* 0.00702 0.00676 0.0201 0.0281*** 0.00650 0.0235

(0.00868) (0.0157) (0.0614) (0.0574) (0.0183) (0.00560) (0.0297) (0.00950) (0.0103) (0.0227)
Quartertoelect = 1 0.0799*** 0.0466 0.308 − 0.0985 0.0687 0.0649*** − 0.0786 0.0699*** 0.0959*** 0.181***

(0.0222) (0.0483) (0.257) (0.177) (0.0658) (0.0169) (0.132) (0.0246) (0.0339) (0.0694)
Quartertoelect = 2 0.0547** 0.0113 0.157 − 0.255* − 0.0434 0.0455** − 0.171 0.0551** 0.0238 0.0947

(0.0247) (0.0399) (0.180) (0.150) (0.0591) (0.0177) (0.119) (0.0261) (0.0291) (0.0665)
Quartertoelect = 3 0.0445* 0.125** − 0.0678 − 0.141 − 0.0221 0.0334** − 0.214* 0.0398 0.0241 0.111*

(0.0239) (0.0495) (0.165) (0.165) (0.0528) (0.0142) (0.113) (0.0264) (0.0249) (0.0638)
Quartertoelect = 4 0.0327 0.0252 − 0.00685 0.149 − 0.0114 − 0.00504 − 0.173* 0.0360 0.00952 0.0302

(0.0245) (0.0544) (0.130) (0.141) (0.0525) (0.0140) (0.0980) (0.0275) (0.0243) (0.0459)
Quartertoelect = 5 0.0447 − 0.00442 0.125 0.0127 0.00285 0.0170 − 0.0308 0.0727** 0.0320 0.000696

(0.0343) (0.0665) (0.185) (0.255) (0.0738) (0.0205) (0.116) (0.0365) (0.0373) (0.0537)
Quartertoelect = 6 0.00287 0.0165 − 0.224 − 0.186 − 0.0617 0.0410* − 0.158 0.0228 0.0732* 0.0566

(0.0323) (0.0689) (0.189) (0.208) (0.0695) (0.0211) (0.115) (0.0336) (0.0388) (0.0700)
Quartertoelect = 7 0.0382 0.0783 − 0.0322 − 0.0685 − 0.0647 0.0253 − 0.202* 0.0650* 0.0583* 0.133*

(0.0324) (0.0675) (0.216) (0.221) (0.0677) (0.0184) (0.119) (0.0339) (0.0334) (0.0784)
Quartertoelect = 8 0.0178 − 0.0180 − 0.288 0.270 − 0.0295 0.0174 − 0.144 0.0248 0.0772** 0.0691

(0.0259) (0.0715) (0.191) (0.196) (0.0645) (0.0163) (0.111) (0.0264) (0.0340) (0.0619)
Quartertoelect = 9 0.0227 − 0.101 − 0.395* − 0.124 0.0187 0.00197 − 0.210* 0.0446 0.0413 − 0.0309

(0.0289) (0.0792) (0.231) (0.253) (0.0787) (0.0214) (0.121) (0.0295) (0.0422) (0.0728)
Quartertoelect = 10 0.0214 − 0.0507 − 0.480** − 0.0498 0.00653 − 0.00110 − 0.286** 0.0329 − 0.0145 0.0942

(0.0314) (0.0861) (0.228) (0.221) (0.0813) (0.0203) (0.117) (0.0317) (0.0426) (0.0767)
Quartertoelect = 11 0.0344 − 0.0654 − 0.564*** − 0.171 − 0.0108 0.0106 − 0.173 0.0506 0.0341 0.0133

(0.0319) (0.0823) (0.214) (0.238) (0.0824) (0.0215) (0.124) (0.0352) (0.0381) (0.0701)
Quartertoelect = 12 − 0.0104 − 0.0739 − 0.438*** 0.0372 0.0445 0.00352 − 0.188 − 0.0198 0.00169 0.0453

(0.0216) (0.0779) (0.156) (0.129) (0.0543) (0.0157) (0.117) (0.0212) (0.0323) (0.0525)
Quartertoelect = 13 0.0443* − 0.145* − 0.230 0.117 0.0434 0.00396 − 0.170 0.0365 0.0354 − 0.0327

(0.0265) (0.0794) (0.200) (0.188) (0.0554) (0.0191) (0.121) (0.0261) (0.0386) (0.0690)
Quartertoelect = 14 − 0.000254 − 0.216*** − 0.538*** − 0.0769 − 0.0159 0.0292 − 0.164 0.00874 0.0432 0.130

(0.0264) (0.0792) (0.182) (0.179) (0.0522) (0.0205) (0.129) (0.0265) (0.0450) (0.0826)
Quartertoelect = 15 0.000225 − 0.138 − 0.216 − 0.116 − 0.0404 0.0129 − 0.176 0.00467 0.0313 0.120*

(0.0226) (0.0889) (0.244) (0.135) (0.0576) (0.0192) (0.138) (0.0235) (0.0412) (0.0663)
Year FE Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Circuit FE Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Season FE Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Observations 5023 1605 275 209 1351 9509 518 4224 2543 610
R-squared 0.036 0.068 0.310 0.399 0.086 0.024 0.187 0.037 0.059 0.210

Notes: Robust OLS standard errors clustered at the quarter-year level in parentheses (* p < 0.10; ** p < 0.05; *** p < 0.01). Data comes from 5 % Sample (1925–2002). Data is organized at the case level.
See Table 1 for additional notes.
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more accentuated electoral cycles. To be sure, this proportion can change across elections, yet research indicates that US presidential
campaigns and debates do focus significantly on economic policy (Vavreck, 2009). Nevertheless, these patterns should be interpreted
as identifying which types of cases, on average, display statistically significant changes in the quarter before the election.

In summary, Section 4 presents a comprehensive analysis of the multifaceted impacts of electoral cycles on judicial behavior within
the U.S. legal system. Beginning with an exploration of dissent rates in Section 4.1, it establishes a clear pattern of increased dissents as
elections approach, suggesting heightened judicial responsiveness to group identity norms. This trend is further corroborated by the
examination of voting valence in Section 4.2, which reveals notable shifts in judges’ ideological leanings in line with their political
affiliations during election periods. In Section 4.3, the focus narrows to the types of cases most susceptible to electoral cycle effects,
indicating a more pronounced impact in certain legal categories such as federal criminal and economic cases. The findings across these
sections paint a picture of how the proximity to elections impact the very fabric of legal decision-making and precedent-setting in the
U.S.

5. Priming

5.1. Political debate across states

As we transition from the examination of judicial behavior and electoral influences within the courts in Section 4, Section 5.1 shifts
the lens to the broader political environment, specifically examining the impact of political debate across states on judicial decision-
making. The intensity of political priming, as reflected in heightened campaign activities, can correlate with stronger influences on
group identity norms among judges. The rationale behind this hypothesis is rooted in the observation that regions inundated with
political discourse, particularly those pivotal in presidential elections, may exert a more pronounced influence on judicial behaviors.
This section commences by contrasting patterns of campaign advertising in different states and then explores the varying degrees of
electoral cycles across states, elections, and even within individual elections, offering a comprehensive analysis of how the local
political climate potentially shapes judicial decisions.

H3. The greater the number of primes, the stronger the overall priming effect (the weight on group identity increases).

Some regions of the country are more likely to be saturated with political debate before presidential elections. This can be seen in
heightened levels of campaign ads in electorally pivotal states (contrast Fig. 5A and B). These states’ media markets are an attractive
target for campaigns because swing states count heavily in the presidential election, in which the winner of a plurality of a state’s votes
wins all of that state’s electoral votes. I begin this analysis by presenting simple splits of the data (in subsequent sub-sections, I use more
granular variation across states, across elections, and within elections). More formally, I begin with the following regression:

Ycijt = β1 Proximity t + βʹ
2Zcit + ηcijt (4)

My outcome of interest Ycijt is dissent by judge j on case c in Circuit i and time t. Proximityt is the set of quarter-to-election fixed
effects or simply the last quarter before the election.

Investigating the possibility that a judge’s local environment drives electoral cycles is motivated by the observation that electoral
cycles are larger in Circuits with electorally pivotal states and in Washington, D.C. For example, electoral cycles are more pronounced
in the Sixth Circuit, which includes the historically electorally pivotal states of Ohio and Michigan–large states that have a heavy
influence on the election outcome (Appendix Table C, Column 4). In fact, the average increase in dissents before a presidential election
is three times larger when a judge resides in the eight states ranked highest in electoral vote count (California, Texas, New York,
Florida, Illinois, Pennsylvania, Ohio, andMichigan)15 and the District of Columbia (Table 3). Judges’ increase in dissents in the quarter
before a presidential election is 2.9 % points compared to 0.8 % points for judges residing in other regions of the country. In another
split of the data, the average increase in dissents before a presidential election is 3–4 times larger when they reside in states likely to be
electorally pivotal16 and the District of Columbia; in the 1996 election, these states had almost 2000 more campaign advertisements
and 900 more negative campaign advertisements per media market.17 States in the top quartile of campaign ads display electoral
cycles twice as large as other states.

5.2. Political debate within elections over time

As we move from the examination of political debates across states in Section 5.1, Section 5.2 shifts the focus to the evolution of
political debate within the timeframe of elections, specifically during the primary season. This section studies how the primary election
process, with its distinct ideological and strategic nuances, influences judicial dissent over time. The primary elections, characterized
by intra-party competitions and shifting voter dynamics, present a unique political environment where candidates often target the
more extreme wings of their parties. This section and the next section explore the hypothesis that the heightened ideological fervor and
strategic jockeying during primaries have a tangible impact on judicial behavior. By examining the pattern of dissents during the

15 I rank states according to electoral vote counts during the recent time period when polarization has been greatest.
16 These states are Michigan, Ohio, Pennsylvania, Florida, and California, which since the 1970s have voted for different parties and been more
political before elections.
17 This difference is statistically significant at the 1% level.
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primary season, compared to the general election period, this section aims to uncover how the temporal progression of political de-
bates within an election cycle, including the shift from proportional to plurality systems in delegate allocation, affects the nature and
intensity of judicial dissent.

Elevated dissents appear for many months prior to an election in Fig. 1B throughout the primary season. Primaries have always
played an important role in presidential elections. Before the modern era, party leaders would select candidates for the presidential
election. The alternative would have been a general election with many candidates, which could result in unintentionally electing
someone who would not otherwise win. Primaries ameliorated this problem by narrowing the field to a few candidates. During the
primaries, candidates compete against other candidates from the same party to be the nominee. Since the primary season involves
choosing a candidate to represent a particular party, candidates target more extreme wings of their parties. The median voter within a
party is more extreme than the median voter in the general election. Accordingly, candidates are more extreme during the primaries
but often move towards the middle after winning the primary (Brady et al., 2007). The presidential primaries thus entail salient

Fig. 5. Campaign advertisements across political cycle (Weekly).
Notes: Fig. 5A displays the coefficients from a regression of the number of campaign advertisements on a set of weekly dummies before the election,
for the set of electorally pivotal states (California, Texas, New York, Florida, Illinois, Pennsylvania, Ohio, and Michigan) and the District of
Columbia. Fig. 5B does the same for the rest of the states. Fig. 5C displays a map of the U.S. Circuits and the states that fall within the cir-
cuit boundaries.
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ideological differences even between voters for the same party (Goldberg, 2016).18 Moreover, different states hold primary elections at
different times in the season, and momentum is very important. The primary season ends around the third month before the election,
and parties generally coalesce around the candidate who will represent them in the general election. The nominating conventions can
be viewed as a rally and call for party unity.

Many states also use a proportional system to allocate delegates during the primaries, whereas all states use a plurality system to
allocate delegates for the general election. The plurality system in the general election is well known to make swing states more
important. The shift in how delegates are allocated, along with the importance of momentum during the primaries and the elevated
focus on activists within the party, can heighten the relative importance of electorally non-pivotal states, which decreases precipitously
after the nominating conventions.19 I can verify this change in states’ relative importance by observing that campaign advertisements
only double from their pre-nominating convention peak for non-pivotal states; they increase fivefold in pivotal states (Fig. 5A and B).
Corresponding to these differences in local levels of political debate, dissents begin declining three months before presidential elec-
tions in electorally non-pivotal states but remain elevated in pivotal states (Fig. 6A and B display the original results from Fig. 1B in two
separate samples).20 Another interesting feature of Fig. 6A and B is that the dissent elevation is higher in the electorally pivotal states.
In the next section, I test for significant differences using exact timing of campaign ads.21

5.3. Political debate across states within elections over time

Section 5.3 extends the previous analysis of Section 5.2 by formally testing the relationship between the temporal dynamics of
political campaigning and judicial dissent. This section leverages data on campaign advertisement fluctuations to examine their
correlation with shifts in judicial behavior. I expect changes in judicial behavior to coincide closely to changes in the political envi-
ronment. Priming effects have only been documented one week after the stimulus (Tulving et al., 1982; Ostergaard, 1994; Hassin et al.,
2007). Yet few studies evaluate many experimental stimuli over a long period, so the exact timing of the response and decay is not
known from laboratory studies. The regression is:

Table 3
Electoral cycles in dissents by state of judge’s duty location.

(1) (2) (3) (4) (5) (6)
Dissent vote (5 % Sample, 1925–2002)

Top 8 STates in
electoral votes count
and DC

States with fewer
electoral votes

States likely to be
electorally pivotal
and DC

States not likely to be
electorally pivotal

States in top
quintile of
campaign ads

States below top
quintile of campaign
ads

Mean of dep.
var.

0.027 0.021 0.030 0.021 0.026 0.023

Divided (RDD
or DRR)

0.0114*** 0.00463** 0.0137*** 0.00508*** 0.0100*** 0.00615***

(0.00253) (0.00190) (0.00335) (0.00168) (0.00317) (0.00166)
Last Quarter 0.0286*** 0.00845 0.0355*** 0.0101** 0.0272*** 0.0114**

(0.00712) (0.00544) (0.0103) (0.00496) (0.00824) (0.00525)
Year FE Yes Yes Yes Yes Yes Yes
Circuit FE Yes Yes Yes Yes Yes Yes
Season FE Yes Yes Yes Yes Yes Yes
Legal Issue FE Yes Yes Yes Yes Yes Yes
Judge FE Yes Yes Yes Yes Yes Yes
Quarter-to-

Election FE
Yes Yes Yes Yes Yes Yes

Observations 20,145 31,315 12,642 38,818 13,116 38,344
R-squared 0.028 0.027 0.032 0.025 0.033 0.025

Notes: Robust OLSstandard errors clustered at the quarter-year level in parentheses (* p< 0.10; ** p< 0.05; *** p< 0.01). The top 8 states in electoral
vote count are California, Florida, Illinois, Michigan, New York, Ohio, Pennsylvania, and Texas. States likely to be electorally pivotal are: Michigan,
Ohio, Pennsylvania, Florida, and California. States in the top quintile of campaign ads for 1996 were California, Ohio, Florida, Michigan, Tennessee,
Pennsylvania, Kentucky, Colorado, Missouri, and New Mexico. Data is organized at the vote level.

18 The primaries may bring out ideological perfectionists who perceive concave costs to voting for candidates they disagree with politically or
morally (Osborne 1995; Chen et al. 2015).
19 This means that, for example, a candidate who wins 51% of California’s popular vote receives 51% of its delegates during the primaries
(proportional rule) but 100% during the general election (plurality rule). One explanation for why Barack Obama won the Democratic nomination
over Hillary Clinton in 2008 is that he focused more on the smaller states while she focused only on the big states during the primary season. She
won states like New York, California, Texas, Pennsylvania, and Florida, while he won many of the small states in the Mountain West and South. In
particular, his efforts rendered large vote margins in small caucuses. Democrats allocate their delegates proportionally in every state during the
primaries. Republicans also allocate their delegates proportionally in many states during the primaries.
20 Since there are more judges in non-pivotal states than in pivotal states, Fig. 1B shows an overall decline.
21 The number of campaign ads can be correlated with other priming factors, e.g., partisan newspaper articles or television news, which increase
with the importance of different states during different parts of the election cycle.
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Ycsjt = +βʹ
2Zcst + ηcsjt

β1Δ CampaignAds st
(5)

My outcome of interest Ycsjt is dissent by judge j on case c in state s and time t. Δ CampaignAds st is the increase in campaign
advertisements in a state over the previous month. Table 4 thus exploits variation in the timing and magnitude of campaign adver-
tisements in judges’ states of residence. It shows that judges’ dissent rates coincide with increases in campaign advertisements in the
state of their duty station. The importance of different states at different points in time during the 2008 election cycle predicts the
monthly stimulus in different states for prior elections. Note that I only have daily campaign advertisement data for the 2008 election,
so I assign the monthly increase in campaign advertisements for some month before November 2008 to the same month before the
November in other elections. The identification assumption is similar to the assumption used in a large economics literature that
employs historical instrumental variables to cross-sectionally identify the causal effects of institutional conditions over many years. In
my case, the identification assumption is that the timing of different states’ primaries in a particular month in the 2008 season is
uncorrelated with non-election factors that influence the dissent rate of a judge in that state and month in previous elections. I am
effectively estimating the reduced form of a two-stage least squares specification, where the first stage is whether the timing and degree
to which different states’ primaries elevate that state’s importance in different months before the election are similar across elections
(the calendar months in which states vote over the primary season is fairly stable across elections). To interpret the magnitudes, an

Fig. 6. Notes: Fig. 6A presents the regression coefficients for the monthly dissent rate for the set of electorally pivotal states (California, Texas, New
York, Florida, Illinois, Pennsylvania, Ohio, and Michigan) and the District of Columbia. The omitted category is 48 months before an election (i.e.,
the November of the election). Fig. 6B does the same for the rest of the states.
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increase of 10,000 campaign advertisements in the prior month increases the dissent rate by 0.5 % points by the judge in that state
(Column 1). The effect is significant at the 5 % level; it is robust, and increases, when adding lags and leads. Similar effects are found
with the inclusion of fixed effects for Circuit, year, and judge (Columns 4–5). Note that to the extent that there is measurement error
and treatment and control are mis-assigned, the estimates reported here would be smaller than the true effect.

5.4. Placebo dates

In order for the local temporal environment of the dissenting judge to explain the timing of elevated dissents before an election, it
must be the case that dissents are issued around the same time as the “treatment event.” Administrative data on every important
milestone of a Federal Court case’s development suggests that the exact time at which a judgemakes the mental decision to dissent may
be shortly before publishing an opinion. I merge the Administrative Office of the U.S. Courts database to obtain docketing date, the
date of filing in District Courts, the date the notice of appeal was filed, the date the original notice of the brief was issued, the date of the
last brief filing, the date the appeal was submitted on the merits, and the date the appeal was orally argued (this occurs, on average, two
or three months before the publication date). The judges confer immediately after the oral argument and determine how the case
should be decided (Hart et al., 2006; Epstein et al., 2013). When the judges disagree, the greater number becomes the majority of the
court on that case. In cases without oral arguments, these opinions are most often decided unanimously (Skotnicki, 2012). We should
expect electoral cycles in dissents using the date of oral arguments, if the decision to dissent occurs at that time.

Accordingly, I substitute the publication date with dates for any of seven earlier milestones of the case. If electoral cycles corre-
spond to these “placebo” dates, such as the date of filing, this could suggest that the effect of elections occurs on the filing date (e.g.,
litigants file more controversial cases before elections). If electoral cycles appear for the date of the oral argument, this could suggest
that the effect of elections occurs when the case is heard rather than when it is published. I find no electoral cycles for those alternative
dates (Table 5). Columns 1 through 8 use alternative dates in the AOC data.

This null finding using date of oral argument suggests that judges make the mental decision to dissent very near the publication date
rather than at oral arguments. Thus, the conventional view that judges convene right after a hearing to decide how they will vote, and
whether someone will write a dissent, seems incomplete. In at least some cases, judges may decide at the last minute to dissent (or not),
and this last-minute decision could be less likely to occur before an election. I take this as suggestive evidence that the decision about
whether to dissent may occur quite late in the opinion-writing process. The fact that concurrences also display electoral cycles cor-
roborates the view that these decisions are made very late, since they occur after the first draft of the majority opinion has been
circulated. To be sure, the judges could also be primed to stick to their dissent when they might otherwise drop the dissent.

6. Identity

Section 6 explores the role of identity, examining how latent partisan identity and political contexts shape judicial behavior.

Table 4
Dissents and monthly campaign advertisements by state of judge’s duty location.

(1) (2) (3) (4) (5) (6) (7) (8)
Mean of dep. var. Dissent vote (5 % Sample, 1925–2002, Quartertoelect = 0 to 8)

0.023

ΔCampaign Ads (t0) 0.00531** 0.00660** 0.00770*** 0.00709** 0.00678** 0.00416 0.00555 0.00874**
(0.00214) (0.00262) (0.00289) (0.00300) (0.00310) (0.00323) (0.00391) (0.00407)

ΔCampaign Ads (t1) 0.00412 0.00538 0.00432 0.00345 0.00210
(0.00356) (0.00378) (0.00369) (0.00427) (0.00430)

ΔCampaign Ads (t2) 0.00508 0.00416 0.00277 0.000433
(0.00472) (0.00469) (0.00461) (0.00457)

ΔCampaign Ads (f1) 0.000651 0.00125
(0.00369) (0.00492)

ΔCampaign Ads (f2) 0.00190
(0.00352)

Year FE No No No Yes Yes Yes No No
Circuit FE No No No Yes Yes Yes No No
Season FE No No No Yes Yes Yes No No
Legal Issue FE No No No Yes Yes Yes No No
Divided (RDD or DRR) FE No No No Yes Yes Yes No No
Judge FE No No No No Yes Yes No No
Quarter-to-Election FE No No No No No Yes No No
N 22,906 21,954 20,750 20,750 20,750 20,750 21,967 21,106
R-sq 0.000 0.000 0.000 0.007 0.067 0.068 0.000 0.000

Notes: Robust OLSstandard errors clustered at the quarter-year level in parentheses (* p < 0.10; ** p < 0.05; *** p < 0.01). Campaign ads come from
the Wisconsin Ads project for the 2008 election. Cases are limited to judgments in the year of presidential elections and the year previous to pres-
idential elections. Wisconsin Ads data are only available for quarters to election from 0 to 8. The explanatory variable of interest is the change in
number of campaign advertisements (10,000 s) in the state of the judge’s duty station in the month the decision was published. Data is organized at
the vote level.
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Table 5
Electoral cycles in dissents with placebo dates (other key milestones of cases).

(1) (2) (3) (4) (5) (6) (7) (8) (9)

Date filed in Notice of Date brief Date of last Submitted on Date of oral Final judgment
Placebo date Docket date District court Appeal filed Notice issued Brief filing Merits Argument Date Publication date

Quartertoelect = 1 − 0.00239 0.00467 0.00436 − 0.00503 0.00695 0.0102 0.00323 0.00721** 0.00908***
(0.00357) (0.00335) (0.00342) (0.00688) (0.00429) (0.00911) (0.0101) (0.00330) (0.00328)

Quartertoelect = 2 − 0.00469 0.00387 − 0.00208 − 0.00664 0.00557 0.00662 0.00474 0.00390 0.00504
(0.00446) (0.00345) (0.00442) (0.00716) (0.00571) (0.00888) (0.0138) (0.00341) (0.00351)

Quartertoelect = 3 − 0.00131 0.00292 0.00166 − 0.00295 0.00736 0.00485 − 0.00134 0.00418 0.00282
(0.00557) (0.00359) (0.00556) (0.00914) (0.00773) (0.00780) (0.0129) (0.00356) (0.00386)

Quartertoelect = 4 − 0.00238 0.000658 0.00182 0.00412 0.0108 0.0104 0.0105 0.00116 0.000715
(0.00583) (0.00363) (0.00612) (0.0104) (0.00727) (0.00799) (0.0126) (0.00411) (0.00428)

Quartertoelect = 5 − 0.000143 0.00170 − 0.000972 0.000219 0.0124 0.0146 0.0106 0.00314 0.00340
(0.00585) (0.00368) (0.00579) (0.00979) (0.00763) (0.00918) (0.0130) (0.00482) (0.00483)

Quartertoelect = 6 − 0.0000619 0.00402 0.00383 0.00431 0.00877 0.00580 0.00368 0.000993 − 0.000504
(0.00600) (0.00376) (0.00610) (0.0111) (0.00769) (0.00986) (0.0153) (0.00494) (0.00502)

Quartertoelect = 7 0.000717 0.000956 0.00129 0.00366 0.00979 0.0155 0.0104 − 0.000730 − 0.00470
(0.00617) (0.00349) (0.00602) (0.0107) (0.00817) (0.0101) (0.0147) (0.00554) (0.00523)

Quartertoelect = 8 − 0.000674 − 0.00253 0.00239 0.00613 0.0152* 0.00950 0.0134 0.00181 0.00409
(0.00625) (0.00346) (0.00615) (0.0119) (0.00896) (0.00979) (0.0144) (0.00465) (0.00481)

Quartertoelect = 9 0.00591 − 0.00000849 0.00630 0.0150 0.0167** 0.0125 0.0113 0.00730 0.00970*
(0.00642) (0.00363) (0.00630) (0.0128) (0.00840) (0.00936) (0.0139) (0.00540) (0.00574)

Quartertoelect = 10 0.00416 0.00439 0.00931 0.00871 0.0125 0.0169* 0.00350 0.00284 0.00313
(0.00632) (0.00400) (0.00633) (0.0122) (0.00811) (0.00986) (0.0145) (0.00567) (0.00564)

Quartertoelect = 11 0.00571 − 0.00111 0.00935 0.00754 0.0115 0.00604 0.00836 0.00587 0.00332
(0.00610) (0.00353) (0.00588) (0.0129) (0.00820) (0.0101) (0.0147) (0.00509) (0.00529)

Quartertoelect = 12 0.00160 0.000268 0.00460 − 0.000817 0.0140 0.00692 0.00992 − 0.00753* − 0.00750*
(0.00631) (0.00346) (0.00585) (0.0114) (0.00881) (0.00826) (0.0145) (0.00411) (0.00406)

Quartertoelect = 13 0.00417 − 0.00498 0.00425 − 0.000679 0.00650 0.00857 0.00764 − 0.00392 − 0.00222
(0.00599) (0.00305) (0.00543) (0.00948) (0.00752) (0.00633) (0.0111) (0.00442) (0.00466)

Quartertoelect = 14 0.00455 0.00616* 0.00996* − 0.00595 0.00914 − 0.000736 − 0.00389 − 0.0112** − 0.0124**
(0.00513) (0.00320) (0.00515) (0.0105) (0.00625) (0.00732) (0.00904) (0.00462) (0.00511)

Quartertoelect = 15 − 0.00271 0.00139 0.00289 − 0.00577 0.00681 0.00153 − 0.00901 − 0.00748* − 0.0101**
(0.00333) (0.00347) (0.00422) (0.00558) (0.00487) (0.00548) (0.00608) (0.00446) (0.00452)

Year FE Yes Yes Yes Yes Yes Yes Yes Yes Yes
Circuit FE Yes Yes Yes Yes Yes Yes Yes Yes Yes
Season FE Yes Yes Yes Yes Yes Yes Yes Yes Yes
Observations 164,545 150,293 151,246 58,773 155,695 27,231 134,116 164,545 164,545
R-squared 0.019 0.019 0.019 0.026 0.019 0.018 0.019 0.019 0.019

Notes: Robust OLS standard errors clustered at the quarter-year level in parentheses (* p < 0.10; ** p < 0.05; *** p < 0.01). Data come from a merge with the Administrative Office of the U.S. Courts
(1971–2006). Data is organized at the case level.
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6.1. Latent partisan identities

In 6.1, I explore ’Latent Partisan Identities’ to understand how hidden political biases among judges might surface and influence
their rulings during periods of heightened political activity.

H4. Politically divided panels should experience greater changes as priming moves judges further apart.

Campaign messages can activate latent partisan identities (Ansolabehere and Iyengar, 1997), so if judges have partisan identities,
priming may influence their perception of cases brought before them. To investigate this hypothesis, I show that a judge’s ideology
score plays a role in behavioral changes before elections. Rows 1–4 of Fig. 6A report group means.22 A large proportion of the increase
in dissents comes from ideologically divided panels. For unified panels, the dissent vote rate is 1.9 % (increasing to 2.2 % before
presidential elections), while for divided panels the dissent vote rate is 2.4 % (increasing to 3.9 % before presidential elections).

H5. Minority judges on divided panels will be particularly likely to increase their dissents. Among divided panels, a significant
proportion of these increases come fromminority judges (D on DRR panels or R on RDD panels), who almost double their rate of dissent
(Rows 6 and 8), while majority judges increase their dissent rate by 50 % (Rows 5 and 7).23

The increase in dissent by one of the two majority judges may seem counter-intuitive. However, I observe that the increase in
dissent is largely due to the majority judge with the more extreme ideology score (ranked first or third when the ideology scores are
sorted from left to right) (Rows 1–4 of Fig. 6B). Finally, Rows 5 and 7 show that when the minority judges share the same ideology
score as a judge in the political majority, this minority judge triples the dissent rate in the quarter before a presidential election from a
non-election dissent rate that is lower than average. Notably, in the quarter before a presidential election, they dissent at the same rate
as those with a different ideology score (Row 6). These results suggest that the increase in dissents does not only reflect a shift in mood,
which would affect all judges.

6.2. Landslide and wartime elections

Subsection 6.2 shifts to examine how the extremities of political climates, be it polarized elections or unifying wartime elections,
impact judicial dissent.

H6. The more ideologically polarized the environment (during close elections), the greater the priming effect, holding judges’
ideological baseline constant. The opposite is true during reduced ideological polarization, such as during landslide elections or
wartime.

Ycit = β1 Proximity t ∗ ElectionType t + β2 Proximity t + β3 ElectionType t + βʹ
4Zcit + ηcit (6)

My outcome of interest Ycit is dissent on case c in Circuit i and time t. Proximityt is a dummy indicator for three quarters before an
election. ElectionTypet is a dummy indicator for the election type, whether it is a close election, a landslide election, or a wartime
election.

Partisan identities are more likely to be activated in close presidential elections. Table 6 shows that close elections—defined as the
winning party achieving less than 55% of the Electoral College vote—increase the rate of dissent during the contested period before an
election by 200 % (Column 1). Landslide elections—when the winning party achieves more than 95 % of the Electoral College
vote—reduce the increase in the rate of dissent before an election by 80 % (Column 2). Wartime elections are unifying; they reduce the
dissent rate by 0.6 % points (Column 3).

7. Conclusion

In conclusion, my findings indicate that judges, like other professionals, can be influenced by external priming such as elections.
This susceptibility has far-reaching implications for the perceived fairness and legitimacy of the judicial system. In an era where trust in
various insti- tutions is in decline, the potential for ideologically biased decisions by judges poses a threat to the foundational principles
of democratic societies. A compromised judiciary can lead to decreased compliance with the law, increased law enforcement costs,
potential civil unrest, and hampered economic development. My study interrogates the integrity and impartiality of the judiciary.
While this paper does not quantify the effects on public trust and effective functioning of democratic institutions, it highlights the need
for ongoing scrutiny and reinforcement of the judicial system as a cornerstone of democratic governance.

In the United States, the Courts of Appeals play a pivotal role in shaping the law under the common law system, handling the
majority of influential cases. This study reveals how presidential elections significantly influence the behavior of these courts. The
findings elucidate that the rate of dissents is particularly pronounced among judges in electorally critical states, where exposure to
campaign advertisements is higher. Notably, polarization around elections shows larger behavioral shifts observed in close elections, a

22 The first four rows are presented as case-level dissents in Berdejo and Chen (2017) and as judge-level dissents here.
23 Analyses of the vote valence also confirm that when judges dissent, their vote is politically liberal if appointed by Democrat and conservative if
appointed by Republican.
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diminished effect in landslide victories, and an inverse trend during wartime.
The analysis highlights that dissent rates peak in the ten months leading up to presidential elections, aligning with the heightened

partisanship characteristic of the primary season. Administrative data on case progression indicates that these dissents typically
materialize shortly before the publication of decisions. In swing states critical for the general election, dissents remain high, whereas
they sharply decrease in non-swing states, more influential during the primaries. Economic cases, which form the bulk of campaign ad
topics, witness the most significant increase in dissents. Additionally, the study observes electoral cycles in concurrences, usually
decided after circulating the first opinion draft. Chen (2024) introduces a priming model that explains the increase in dissents. This
priming effect establishes a causal relationship between group identity and ideological leanings in a high-stakes, real-world setting.

Despite Courts of Appeals judges being appointed for life and held to a standard of nonpartisanship and ethical conduct, the
observed election-related behavioral shifts are substantial and mirror patterns seen in elected judges. These findings suggest that
partisanship in judicial decisions extends beyond philosophical differences and raises questions about the susceptibility of highly
trained professionals to bias in other contexts. The study also explores the relationship between group identity and ideological bias,
proposing that while group affiliation may stem from shared beliefs, it can also significantly shape these beliefs. The priming
framework isolates and highlights this latter aspect in a real-life setting, underscoring the impact of group identity on decision-making.
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Table 6
Electoral cycles in dissents by type of presidential election.

(1) (2) (3) (4)
Mean of dep. var. Dissent (2–1 Decision)

0.079

Last Three Quarters 0.0389*** 0.0505*** 0.0548*** 0.0521***
(0.00835) (0.00979) (0.00911) (0.00907)

Close Election (Electoral Count < 55 %) 0.0830*** 0.0798***
(0.0170) (0.0157)

Close Election (Electoral Count < 55 %) 0.0851** 0.0718*
* Last Three Quarters (0.0395) (0.0396)
Landslide Election (Electoral Count > 95 %) 0.0218 0.00615

(0.0173) (0.0166)
Landslide Election (Electoral Count > 95 %) − 0.0399*** − 0.0201*
* Last Three Quarters (0.0145) (0.0102)
War 0.0192 0.0192

(0.0130) (0.0130)
War − 0.0605*** − 0.0500***
* Last Three Quarters (0.0113) (0.0110)
Year FE Yes Yes Yes Yes
Circuit FE Yes Yes Yes Yes
Season FE Yes Yes Yes Yes
Legal Issue FE Yes Yes Yes Yes
Divided (RDD or DRR) FE Yes Yes Yes Yes
Observations 18,686 18,686 18,686 18,686
R-squared 0.020 0.020 0.021 0.021

Notes: Robust OLS standard errors in parentheses (* p < 0.10; ** p < 0.05; *** p < 0.01). Electoral Count is the percentage of the electoral college
achieved by the winning political party, which ranges from 50 to 100. Standard errors clustered at the quarter-year level. The explanatory variables of
interest are a dummy variable indicating whether a case was decided in the three quarters immediately preceding a presidential election and the
interaction with a dummy variable indicating whether the margin of victory in the electoral count was less than 10 % (Column 1), a dummy variable
indicating whether the margin of victory in the electoral count was more than 90 % (Column 2), and a dummy variable indicating whether the
decision was made during wartime (Column 3). Standard errors are clustered at the Election level. Data is organized at the case level.
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