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Abstract 

We study how institutional reforms may produce unintended consequences through 

behavioral responses by public officials in the context of criminal sentencing. We 

find that a reform constraining judicial and prosecutorial discretion led to an 

unexpected 2-month sentence increase despite a 30% reduction in sentence 

enhancements. This discrepancy between mechanical and realized effects suggests 

behavioral adjustment by prosecutors and/or judges. We find no evidence of 

prosecutorial adjustment across thirteen charging and bargaining outcomes. 

Instead, judges drive the effect with an asymmetric response: lenient judges 

increase sentences within the remaining sentencing guideline while strict judges 

reduce them, compressing the distribution of punishment. 
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1. Introduction 

How do institutional decisionmakers respond to reforms that constrain their discretion? 

Policies that limit discretion often leave other decision margins unchanged, allowing actors to 

adapt in ways that offset or reshape the policy’s intended effects. Understanding these behavioral 

responses is essential for evaluating legal reforms since their consequences depend not only on the 

mechanical effects of new rules but also on how institutional actors adjust their behavior. In this 

paper, we study these responses in the context of criminal sentencing, where prosecutors and 

judges exercise substantial discretion across multiple stages of the legal process. 

Measuring these behavioral responses is challenging. Many policies and court decisions 

are multi-dimensional reforms, affecting multiple aspects of the justice system simultaneously. 

When multiple policy levers are pulled or multiple actors are affected, isolating the causal source 

of observed changes becomes difficult. Furthermore, highly salient or impactful reforms may 

induce changes in case composition, such that prosecutors and judges face systematically different 

defendants before and after the reform. These two challenges make it difficult to distinguish 

behavioral responses from selection effects. We address these concerns by exploiting the Supreme 

Court decision Blakely v. Washington, which generated a sharp increase in the evidentiary standard 

required for sentencing enhancements. This allows us to cleanly identify how prosecutors and 

judges respond to a procedural change that constrains discretion along the punishment severity 

margin. 

Blakely provides an attractive setting for studying behavioral responses to institutional 

constraints for two reasons. First, the decision only constrained a single punishment margin: 

sentencing enhancements. Enhancements are dependent on facts that allow for increases in the 

statutory maximum sentence. Blakely held that such facts must be found by a jury beyond a 

reasonable doubt rather than by a judge under the preponderance-of-the-evidence standard. 

Therefore, the decision both raised the evidentiary burden for enhancements and removed judges’ 

authority to determine enhancement-related facts. However, Blakely left the underlying charges, 

convictions, and other features of sentencing unchanged. This allows us to isolate the 

consequences of constraining this particular margin of punishment without contamination of other 

policy impacts. Said another way, because Blakely only applied to cases in which enhanced 

sentences were at issue, its direct mechanical effect should be concentrated among those cases. 
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Second the impact of Blakely is easy to predict. By making sentencing enhancements more 

difficult to obtain, Blakely should mechanically reduce the frequency with which enhanced 

sentences are imposed. Because an enhanced sentence is longer than the corresponding non-

enhanced sentence, the decline in enhancement rate should reduce average sentence lengths if 

prosecutors and judges otherwise leave their behavior unchanged. Any increase in sentence lengths 

following the reform must therefore reflect behavioral responses along other margins rather than 

the direct mechanical effect of the decision. 

Our strategy to detect a behavioral response to Blakely comes in four steps. First, we 

measure the direct effect of Blakely on enhancement rate using a regression discontinuity design 

with time acting as the running variable. Second, we consider the average impact of enhancement 

on sentence length. Third, we combine these two results to create the predicted, no-response impact 

of Blakely on sentence length. Finally, we estimate the actual impact of Blakely on sentence length 

using regression discontinuity and compare these effects against the no-response prediction. If the 

difference between these two effects is significant, we consider this evidence that prosecutors 

and/or judges are changing their behavior in some way to cause an increase in sentence lengths. 

We find that Blakely caused a decrease in enhancement rate of approximately 30% from 

the pre-decision mean. By estimating the effects of enhancement on sentence, we predict this 

reduction in enhancement should decrease overall average sentence length by 0.362 months. 

Instead, Blakely causes an increase of nearly 2 months. The difference between these actual and 

predicted effects is statistically significant and moves in the opposite predicted direction. We check 

for any discontinuities in defendant demographics, case density, and enhancement propensity score 

and find smoothness through the timing of Blakely. This indicates that the surprising and 

significant sentence length effects are not driven by changes in case composition but are instead 

evidence of a behavioral change in charging, bargaining, or sentencing. 

Following this baseline analysis, we turn to identifying potential mechanisms for the 

surprising and counter-intuitive increase in sentence lengths. To do so, we first estimate the impact 

of Blakely across a wide set of prosecutor-related outcomes. Specifically, we consider changes in 

13 dependent variables across three main categories: charges, plea bargaining, and sentence 

outcomes plausibly impacted by prosecutor discretion. These are again estimated using a 

regression discontinuity design. Next, we turn our attention to judges. To consider judge effects, 

we construct a measure of judge leniency based on pre-Blakely average sentence lengths. Using 
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this measure, we estimate the heterogeneous effects of Blakely across judge types using a 

difference-in-differences design. 

We find no evidence of systematic behavioral responses by prosecutors. Across all 13 

prosecutorial outcomes, estimated effects are either small and statistically insignificant or move in 

the opposite direction of the observed increase in sentence lengths. These null results are also 

highly informative. The estimated confidence intervals are sufficiently tight to rule out 

economically meaningful adjustments along the primary prosecutorial margins through which 

adjustment might occur, including outcomes such as the number and severity of charges, 

bargaining concessions, and downstream outcomes like incarceration. The findings suggest that 

prosecutors did not respond to the loss of enhancements by systematically pursuing harsher 

charges or plea agreements. However, the absence of charging and bargaining responses does not 

imply that prosecutors were unaffected by Blakely. We estimate a 6.5 percent decline in case 

duration, consistent with the reform reducing litigation over sentencing enhancements. Therefore, 

prosecutors appear to have adapted to the procedural change by resolving cases more quickly rather 

than by increasing punishment. 

We then turn our attention to judges. We first show that cases proceeding to trial, where 

judges have greater scope to directly influence sentencing outcomes, exhibit an even larger 

discontinuous increase in sentence lengths following Blakely. We then consider heterogeneity in 

judicial response. Comparing direct effects by judicial leniency types, we find that cases assigned 

to the most lenient judges exhibit little change in enhancement use, yet account for nearly all of 

the increase in sentence length after Blakely. These patterns stand in sharp contrast to those for 

strict judges, who experience substantial declines in both enhancements and sentence lengths. As 

a result, Blakely compresses the distribution of sentences across judges, reducing inter-judge 

sentencing variance.  

The heterogeneous response reflects differences in the remaining discretion available to 

judges. After Blakely, judges respond by increasing sentences within the applicable guideline 

range. But before Blakely, strict judges were substantially more likely to impose sentences at the 

guideline maximum. Thus, strict judges have less scope to increase sentences along the remaining 

punishment margin than lenient judges. Consistent with this interpretation, we find that the 

increase in sentence lengths is concentrated among cases with a high pre-Blakely probability of 

receiving an enhancement, with little evidence of spillover to cases where enhancements were 
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unlikely. Together, these findings suggest that judges respond to the loss of enhancement authority 

by adjusting sentences along remaining discretionary margins, with the magnitude of the response 

determined by both the discretion available to the judge and the relevance of the lost enhancement 

margin to the case. 

1.1. Contributions to Literature 

Our first contribution is to show that the consequences of institutional constraints depend 

on the alternative margins available to the constrained actor. A common theoretical framework for 

these responses is Holmström and Milgrom (1991), in which restricting one dimension of 

performance induces substitution toward others. Empirical work documents such behavioral 

adjustment in settings ranging from education to health care (Jacob and Levitt 2003; Shearer, 

Somé, and Fortin 2018; Alexander 2020). Among these, our paper relates most closely to 

Alexander (2020), which shows that changing bonus qualifications for doctors has the unintended 

effect of inducing doctors to admit heathier patients. Similarly, we find that constraining one 

margin of punishment produces an unintended behavioral response along another margin, as 

judges increase sentence lengths following Blakely. Related work shows that changes in 

institutional incentives can generate significant behavioral responses within public institutions 

(Khan et al. 2019; Bertrand et al. 2020). Most notably, Petkun (2026) shows that federal judges 

respond to a non-monetary institutional reform designed to alter bureaucratic behavior. Our setting 

similarly examines how judicial behavior responds to institutional change, but focuses on a 

procedural reform that constrains judicial authority rather than an administrative policy designed 

to influence judicial performance. 

Our second contribution is to provide evidence on how prosecutors and judges respond 

differently to the same institutional constraint. Existing work largely shows that prosecutors 

respond to changes or constraints in incentives by adjusting charging, plea bargaining, and 

sentencing decisions (Rehavi and Starr 2014; Didwania 2022; Agan, Doleac, and Harvey 2023; 

Shaffer 2023; Shaffer and Harrington 2025; Yuan and Cooper 2025; Sloan 2026; Tuttle 2026). 

Both empirical and theoretical work also suggests that prosecutors may substitute across margins 

when incentives or constraints change (Boylan 2005; Silveira 2017). Importantly, this literature 

does not provide a clear prediction about how prosecutors should respond to a constraint on one 

punishment margin: prior studies find both increases and decreases in charging severity depending 
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on the institutional environment (Bjerk 2005; Tuttle 2026; Cooper 2026). In contrast to many 

papers in the literature, we find remarkably little evidence of prosecutorial response to an 

institutional constraint. Instead, our results show that judges respond strongly to the constraint in 

punishment discretion and this response is focused on affected cases, with no evidence of spill 

over to cases for which the constrained punishment margin was largely irrelevant. 

Our third contribution is to show that institutional design can change the extent of 

heterogeneity in judicial decision making. A large literature establishes substantial differences 

across judges in sentencing decisions and uses quasi-random judge assignment to identify their 

effects (Kling 2006; Dobbie et al. 2018; Arnold, Dobbie, and Yang 2018; Frandsen, Lefgren, and 

Leslie 2023). Less is known about how institutional rules affect these differences. We show that 

sentencing outcomes compress across judges following Blakely, such that judges who were more 

likely to use enhancements reduce their reliance on that margin, while judges with greater 

discretion to increase sentences within the guideline range offset more of the resulting decline. Our 

findings suggest that judge fixed effects capture not only persistent differences across judges but 

also differences in how judges respond to the institutional environment. 

Finally, our fourth contribution is to the empirical law and economics literature examining 

institutional changes in criminal sentencing resulting from the Supreme Court’s jury-trial 

jurisprudence. Our paper is among the first in this literature to examine these doctrinal 

developments in a state sentencing system, where the vast majority of criminal prosecutions in the 

United States occur. Prior work has focused primarily on the federal effects of Booker, which 

expanded judicial discretion by making the Federal Sentencing Guidelines advisory and appears 

to have increased prosecutors’ use of mandatory minimums (Starr and Rehavi 2013; Yang 2015). 

The distinction between Blakely and Booker is important for our analysis. Blakely did not alter the 

mandatory nature of North Carolina’s sentencing guidelines, allowing us to measure the decline in 

sentence enhancements and calculate its mechanical effect on sentence length. We can then 

compare this mechanical effect with the actual change in sentences to identify behavioral responses 

by judges and prosecutors. In contrast, because Booker made the federal guidelines non-binding, 

the mechanical sentencing effects of changes in guideline enhancements cannot be calibrated in 

the same way. 
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2. Background 

2.1. North Carolina Sentencing 

The institutional setting for this study is the North Carolina structured sentencing system.  

After conviction, either through a plea bargain or trial, judges determine a minimum sentence 

within the applicable guideline range, which mechanically determines the corresponding 

maximum sentence. Judges then impose a sentence within the resulting minimum-maximum 

interval. We focus on minimum sentences because they provide a cleaner measure of judicial 

decision-making than final sentence lengths, which may also reflect post-sentencing behavior and 

administrative decisions by other actors. 

Appendix E.1 illustrates North Carolina’s structured sentencing grid. The sentencing 

guidelines are mandatory throughout the sample period. Each defendant is assigned to a specific 

grid cell based on offense severity and criminal history. Every cell contains three sentencing 

ranges: a presumptive range, an aggravated range, and a mitigated range. Judges are generally 

expected to select minimum sentences from the presumptive range. A sentence enhancement 

occurs when the presence of aggravating factors permits a shift from the presumptive range to the 

aggravated range. Conversely, mitigating factors may justify a sentence within the mitigated range. 

The decision to pursue an aggravated sentence originates with the prosecutor, who must 

allege the relevant aggravating factors in connection with the charged offense. To obtain an 

aggravated sentence, the prosecutor must establish the existence of one or more statutory 

aggravating factors in addition to proving the underlying offense. Some aggravating factors are 

relatively objective and straightforward to verify, such as whether the defendant possessed a deadly 

weapon during the commission of the crime. Others are more subjective and potentially more 

difficult to establish, such as whether the offense was committed in an especially cruel manner. 

North Carolina General Statute identifies twenty aggravating factors that may support sentence 

enhancement1. A complete list of these factors is provided in the Online Appendix E.2. 

Sentence enhancements can substantially increase defendants’ expected punishment. The 

magnitude of the increase varies with offense severity. For example, among defendants with no 

prior criminal history convicted of a low-level offense, the presumptive minimum sentence range 

is 4 to 6 months, whereas the aggravated range is 6 to 8 months. In contrast, for a more serious 

 
1 § 15A-1340.16.(d) 
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Class C felony, the presumptive range is 58 to 73 months, and the aggravated range is 73 to 92 

months. Both the absolute and proportional differences between the presumptive and aggravated 

ranges tend to increase with offense severity. Consequently, sentence enhancements are 

particularly consequential in serious cases, where they can increase expected incarceration by 

several years. This feature of the sentencing guidelines makes enhancements an important margin 

of prosecutorial and judicial discretion. 

2.2. Blakely v. Washington and its implication to North Carolina 

Our identification strategy exploits the Supreme Court’s decision in Blakely v. Washington. 

In Blakely, the defendant was convicted of second-degree kidnapping involving domestic violence. 

Under Washington’s sentencing guidelines, the presumptive range was 49 to 53 months. However, 

the judge imposed a 90-month sentence after finding that the offense involved “deliberate cruelty,” 

an aggravating factor permitting an exceptional sentence under Washington law.2 The central issue 

in Blakely was whether judges could constitutionally increase sentences based on their own finding 

of facts. In a 5-4 decision, the Supreme Court held that Washington’s sentencing scheme violated 

the defendant’s Sixth Amendment right to a jury trial. The Court ruled that any fact increasing the 

“maximum sentence” must be proven to a jury beyond a reasonable doubt unless admitted by the 

defendant.  The decision was surprising and generated profound impacts on the sentencing 

guidelines and practices at both the federal and state level (Prescott & Starr 2006). 

Blakely substantially altered sentencing procedures in North Carolina. Before the decision, 

prosecutors could obtain sentence enhancements by proving aggravating factors to a judge under 

a preponderance-of-evidence standard unless the defendant admitted the relevant facts. After 

Blakely, prosecutors seeking an enhanced sentence were required either to obtain an explicit 

admission from the defendant or to prove aggravating factors to a jury beyond a reasonable doubt. 

The decision therefore increased the evidentiary burden associated with sentence enhancements 

and reduced prosecutors’ ability to obtain enhanced sentences based on judicial fact-finding. 

North Carolina provides a particularly useful setting for studying the effects of this change 

because its sentencing guidelines remained mandatory throughout both the pre-Blakely and post-

Blakely periods. As a result, sentence enhancements applied to a clearly defined set of cases and 

operated through a single institutional channel: prosecutors’ ability to establish legally prescribed 

 
2 § 9.94A.120(2) 
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aggravating factors. This institutional structure allows us to measure changes in enhancement rates 

cleanly and, more importantly, to quantify both the mechanical and realized effects of 

enhancements on sentence lengths. Because sentences imposed from the aggravated range are 

always weakly greater than those imposed from the presumptive range, a decline in enhancement 

rates mechanically reduces sentence lengths. Any divergence between this mechanical effect and 

the realized effect therefore reflects behavioral responses by prosecutors, judges, or both along 

other margins of decision-making. The remainder of the paper develops this framework and 

empirically evaluates the extent of such responses. 

3. Empirical Framework & Data 

To show how Blakely creates predictable variation in sentence length, we outline a simple 

conceptual model. This model illustrates how we obtain a predicted benchmark that we use as a 

null hypothesis for the effect of Blakely on sentence length. We then provide an empirical strategy 

to show how we estimate these predicted values in practice. 

3.1. Empirical Outline 

Suppose 𝑋തଵ is the average sentence length for defendants with sentence enhancements. 𝑋തଶ 

is the average sentence length for defendants without sentence enhancements.  𝛼 is the share of 

defendants with sentence enhancements.  The overall average sentence length 𝑋ത can be written as 

𝑋ത = 𝛼 ∗ 𝑋തଵ + (1 − 𝛼) ∗ 𝑋തଶ 

 

where 𝑋ത is an increasing function in 𝛼. Note that  𝑋തଵ − 𝑋തଶ > 0 by assumption. By this 

monotonicity assumption, 𝑋ത will decrease if 𝛼 decreases. 

Let 𝛼௣௥௘ and 𝛼௣௢௦௧ represent the share of defendants with sentence enhancement pre- and 

post-Blakely. Then the effect of Blakely on sentence length, which we denote as ∆஻௟௔௞௘௟௬, can be 

written as follows: 

∆஻௟௔௞௘௟௬= 𝑋ത௣௢௦௧ − 𝑋ത௣௥௘ 

=  𝛼௣௢௦௧ ∗ 𝑋തଵ + ൫1 − 𝛼௣௢௦௧൯ ∗ 𝑋തଶ − 𝛼௣௥௘ ∗ 𝑋തଵ + ൫1 − 𝛼௣௥௘൯ ∗ 𝑋തଶ 

= ൫𝛼௣௢௦௧ − 𝛼௣௥௘൯𝑋തଵ − ൫𝛼௣௢௦௧ − 𝛼௣௥௘൯𝑋തଶ 

= ൫𝛼௣௢௦௧ − 𝛼௣௥௘൯(𝑋തଵ − 𝑋തଶ) 
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In theory, assuming that Blakely does not change the average sentence lengths for defendants with 

and without sentence enhancements, the effects of Blakely on sentence length can be written as 

above, which has two components: (1) 𝛼௣௢௦௧ − 𝛼௣௥௘, which are the effects of Blakely on sentence 

enhancements, (2) the difference in sentence length between defendants with sentence 

enhancements and those without sentence enhancements.  Each of these parts can be estimated 

empirically to derive our predicted benchmark, Δ෡௕௟௔௞௘௟௬. 

3.2. Empirical Strategy 

 For a case to receive enhancement, prosecutors must explicitly file intent to prove specific 

aggravating factors at least 30 days before a plea deal is reached or a trial is held.3 Thus, the 

prosecutor must choose whether to pursue enhancement or not for each case. For some cases, 

pursuing enhancement might be obvious if evidence of a specific aggravating factor is strong and 

clear.4 However, for some aggravating factors, such as “The offense was especially heinous, 

atrocious, or cruel” or the offense created “…damage causing great monetary loss…,” the proof 

of such factors will be more discretionary. For cases of this type, a prosecutor will weigh the cost 

of proving such factors against the benefit of a potentially higher sentence length. Because Blakely 

increased the burden of proof required to prove aggravating factors, the cost of pursuing 

enhancement is higher post-Blakely. Therefore, Blakely is expected to decrease enhancements as 

the cost for pursuing enhancement for some marginal cases will be too high post-Blakely. Because 

enhancements strictly increase sentence lengths, Blakely is expected to decrease average sentence 

length. 

 However, enhancements make up only a small proportion of all cases (only 2.88% of cases 

received enhancement pre-Blakely between the years of 2001 and 2004). Thus, any effects on 

sentence length are likely to be lost in noise created by a large number of cases unaffected by 

Blakely. Our goal is to narrow our sample to those cases that are most likely to receive 

enhancement. Doing so is difficult; enhancement is primarily based upon the existence of 

aggravating factors unobserved in our data. We attempt to predict enhancement likelihood using a 

logistic regression with crime type and criminal history points as predictors: 

 
3 See N.C. G.S. §15A-1340.16(a6). 
4 For example, carrying a firearm during the crime or involving an individual under the age of 16 in the crime are 
relatively clear cut to prove compared to other, more subjective aggravating factors. 
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Equation 1:   Pr(𝑒𝑛ℎ𝑎𝑛𝑐𝑒𝑚𝑒𝑛𝑡௜ = 1| 𝑐𝑟𝑖𝑚𝑒 𝑡𝑦𝑝𝑒௜ , ℎ𝑖𝑠𝑡𝑜𝑟𝑦 𝑝𝑜𝑖𝑛𝑡𝑠௜) = 

F(𝑐𝑟𝑖𝑚𝑒 𝑡𝑦𝑝𝑒௜ + ℎ𝑖𝑠𝑡𝑜𝑟𝑦 𝑝𝑜𝑖𝑛𝑡𝑠௜)  

where 𝐹 is the cumulative standard logistic distribution function. We then build a propensity score 

using the logistic regression results. While more regressors could be included, we find that the best 

prediction comes from this simpler model. For the majority of our analysis, we reduce our sample 

to cases with a propensity score of 5% or higher. This reduces our sample of cases from 117,222 

cases to 27,263 and raises our pre-Blakely mean in aggravation from 3.79% to 7.21%. The purpose 

of this restriction is not to estimate causal treatment effects of enhancement, but to increase 

statistical power in detecting changes driven by Blakely. Because the decision affects only cases 

plausibly eligible for enhancement, focusing on this subset sharpens the first stage while 

preserving the interpretation of our estimates. We show in robustness checks that results are 

qualitatively similar when considering the full sample of cases. 

 Because enhancements always increase sentence lengths, we can predict the mechanical 

expected decrease in sentence length following Blakely. We do this by estimating the average 

sentence length increase caused by enhancement, holding other court factors constant, and 

multiplying this effect by the estimated effect of Blakely on enhancement rate. The product of these 

two estimates provides a benchmark that represents the expected effect of Blakely if criminals, 

prosecutors, and judges do not change their behavior in a way that impacts sentence length (except 

through this decrease in enhancement). This benchmark serves as a sharp null hypothesis: any 

observed change in sentence length that differs from this predicted value must reflect behavioral 

responses by prosecutors or judges along margins other than enhancement use. This process is 

outlined in Equation 2, which gives our three main models for our econometric analysis:   

Equation 2:    

(1)       𝑒𝑛ℎ𝑎𝑛𝑐𝑒𝑚𝑒𝑛𝑡௜௧௚ = 𝛽଴ + 𝛽ଵ𝐵𝑙𝑎𝑘𝑒𝑙𝑦௧ + 𝛽ଶ𝑚𝑜𝑛𝑡ℎ௧ +  𝛽ଷ(𝐵𝑙𝑎𝑘𝑒𝑙𝑦 ⋅ 𝑚𝑜𝑛𝑡ℎ௧) + 𝜂௚ + 𝑢௜௧ 

(2)       𝑠𝑒𝑛𝑡𝑒𝑛𝑐𝑒_𝑙𝑒𝑛𝑔𝑡ℎ௜௧௚ = 𝛿଴ + 𝛿ଵ𝑒𝑛ℎ𝑎𝑛𝑐𝑒𝑚𝑒𝑛𝑡௜௧ + 𝜂௚ + 𝑢௜௧ 

(3)      𝑠𝑒𝑛𝑡𝑒𝑛𝑐𝑒_𝑙𝑒𝑛𝑔𝑡ℎ௜௧௚ = 𝛾଴ + 𝛾ଵ𝐵𝑙𝑎𝑘𝑒𝑙𝑦௧ + 𝛾ଶ𝑚𝑜𝑛𝑡ℎ௧ + 𝛾ଷ(𝐵𝑙𝑎𝑘𝑒𝑙𝑦 ⋅ 𝑚𝑜𝑛𝑡ℎ௧) + 𝜂௚ + 𝑢௜௧  

𝐻଴:     𝛾ଵ = (𝛽ଵ × 𝛿ଵ) 

𝐻ଵ:     𝛾ଵ ≠ (𝛽ଵ × 𝛿ଵ) 
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The dependent variable in the first equation, 𝑒𝑛ℎ𝑎𝑛𝑐𝑒𝑚𝑒𝑛𝑡௜௖௧௚, is a binary measure that equals 

one if case 𝑖 in county 𝑐 at half-year 𝑡 sentenced in grid cell 𝑔 receives enhancement at sentencing. 

Note that 𝛽ଵ × 𝛿ଵ is equivalent to Δ௕௟௔௞௘௟௬ in the conceptual model. The first model in Equation 2 

estimates the change enhancement rates, such that 𝛽ଵ = (𝛼௣௢௦௧ − 𝛼௣௥௘) from the conceptual 

model. Similarly, the second model estimates the average increase in sentence length for enhanced 

cases over non-enhanced cases, such that 𝛿ଵ = (𝑋തଵ − 𝑋തଶ).  This second model is estimated using 

only pre-Blakely cases. The third model gives the observed, actual effect of Blakely on sentence 

length. We then consider how this observed effect differs from the predicted benchmark. If the null 

hypothesis is rejected, this is evidence of changed behavior from either prosecutors or judges. 

 This strategy is effectively a regression discontinuity in time analysis. The validity of this 

method depends upon Blakely occurring without other shocks or policies happening at the same 

time. In our research of North Carolina sentencing procedure, we find no evidence of any relevant 

changes or policies within the time bandwidths we use. Empirically, we check for major concurrent 

changes or potential case-timing manipulation through a series of McCrary tests. First, we consider 

whether case average propensity score is smooth across the Blakely timing using both the 

propensity score restricted sample and the entire sample of cases. We then check for smoothness 

of case density, enhancement propensity, and other defendant characteristics for the propensity 

score reduced sample. These smoothness tests are shown in Figures A.1 and A.2 in the online 

appendix. All tests show smoothness through the Blakely timing with no evidence of any 

discontinuous changes in the sample composition. To ensure results are not driven by specific 

bandwidth or kernel choices, we vary bandwidths between 9, 12, and 15 months and consider 

results under rectangular, triangular, and Epanechnikov kernels. We also show results hold using 

quadratic fits rather than standard local linear regressions. 

 Because our running variable is time, one might worry that our results are driven by an 

anomaly in time trends that happen to occur near the timing of Blakely. To ensure we are capturing 

the causal effects of Blakely and not momentary deviations in enhancement or sentence lengths, 

we perform additional analyses under a standard event study model using a 6-year time frame (3 

years before and after the timing of Blakely). We likewise perform a placebo test to check for 

discontinuities at other years. Graphs and tables for these results are presented in the online 

appendix but are mentioned in Section 5 to show consistency of our estimated effects. 
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3.3. Data 

We use records provided by the Administrative Office of the Courts of North Carolina that 

give all post-arrest charges from 2001 to 2007. These records cover the universe of state-level 

criminal cases in North Carolina during this period, allowing us to observe charging, bargaining, 

and sentencing decisions for a large and representative population of defendants. The data contain 

detailed defendant and case characteristics throughout the legal process, including race, sex, age, 

criminal history points, type of counsel, charged and convicted statutes, plea status, and minimum 

sentence length. We also observe the sentencing judge. These data allow us to examine 

prosecutorial responses through charging and bargaining decisions and to distinguish them from 

heterogeneous judicial responses. 

It is important to note that we do not explicitly observe whether a case receives 

enhancement or what factors may be driving enhancement petitions from the prosecutor. We 

instead identify enhancements by comparing the minimum sentence at disposition with the 

prescribed guideline ranges. As described in Section 2.1, each grid-cell has a prescribed guideline 

sentence length for cases with and without enhancement. We consider a case to be enhanced if the 

minimum sentence length at disposition is within the enhanced sentence length range. While we 

do not directly observe the aggravating factor findings themselves, any misclassification would 

tend to attenuate estimated effects, biasing against our main results rather than generating spurious 

findings. 

As described in Section 3.2, our main analysis restricts the full sample to cases with an 

enhancement propensity score above 5 percent. This restriction substantially changes the offense 

composition of the sample but has little impact on defendant selection.  In the full sample of cases, 

the three most common crime types are drugs (33.3% of sample), burglary (12.2%), and larceny 

(9.5%). The primary crime types in the reduced sample are robbery (24.7% of sample), assault 

(22.6%), and sexual assault (21%). These crime types, along with arson, homicide, and kidnapping, 

retain almost all the cases from the full sample. These differences reflect the fact that enhancements 

are rarely applied to lower-severity drug and property offenses. The propensity-score restriction 

therefore focuses the analysis on cases for which Blakely plausibly altered the incentives 

surrounding enhancement decisions.  

Appendix Table B.1 reports summary statistics for the full and restricted samples. 

Defendant characteristics are similar across samples, while the restricted sample has higher 
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sentence lengths, charge severity, criminal history, incarceration, and enhancement rates. More 

than 95 percent of cases in both samples are resolved through plea bargains and the mean sentence 

length in the restricted sample is 38.85 months. 

Our main sample, which includes cases with propensity scores over 5%, includes cases 

heard by 143 judges across 73 different districts, allowing us to precisely estimate heterogeneity 

in judicial responses. Case timing is measured using disposition month, which we use as the 

running variable in our regression discontinuity design. In all of our sentence length analysis, we 

focus on minimum sentence length, which determines time to parole eligibility and is the margin 

directly affected by enhancements under North Carolina law. 

4. Mechanical Effects and the Sentencing Puzzle 

 The direct effects of Blakely are presented in Table 1 across three separate panels, one for 

each component of our main models outlined in Equation 2. Across each panel, the first three 

columns report discontinuity results for the sample of cases with propensity scores greater than or 

equal to 0.05, while varying the bandwidth across 9, 12, and 15 months. Columns 4 and 5 utilize 

a 12-month bandwidth but include the full sample and a sample with propensity scores over 0.03, 

respectively. These specifications show robustness across bandwidth selections and propensity 

restrictions. 

Panel A reports the impact of Blakely on enhancement rate. In each specification, 

enhancement decreases dramatically following Blakely. Column 2 gives the result for the preferred 

specification, which includes a 12-month bandwidth on the 0.05 propensity score reduced sample. 

The estimate for this model is a decrease of 2.08 percentage points, which is a 29.5% drop from 

the pre-Blakely mean. This discontinuity is illustrated in Figure 1. While the graph shows a 

negative trend in enhancement pre-Blakely, the decrease in enhancement rate is still discontinuous 

and large. These effects are corroborated in the event study version of the analysis, displayed in 

the online appendix Table B.2. 

This large decrease in enhancement suggests that sentence lengths should decrease 

following Blakely. As discussed in the methodology section, we can create a rough prediction of 

the magnitude of this decrease by estimating the impact of enhancement on sentence lengths and 

multiplying these estimates with the above discontinuity results. Panel B reports the association 

between enhancement and sentence length, using the same specification schedule as in Panel A. 
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The preferred specification returns an estimate of 18.26 months, which is a 47.3% increase over 

the pre-Blakely mean. 

Multiplying the enhancement discontinuity from Panel A by the estimated enhancement–

sentence length relationship from Panel B yields the benchmark prediction, Δ௕௟௔௞௘௟௬. For the 

preferred specification, this is a 0.38 month decrease following Blakely. However, the observed 

sentence length does not follow this predicted decrease. Instead, sentence length increases after 

the Blakely decision by up to 1.996 months. Figure 2 shows the discontinuity for sentence length 

with the estimated benchmark of -0.38 marked using a dashed orange line. This effect is fairly 

consistent across our five specifications and within the event study analysis. This increase in 

sentence length is surprising and motivates our subsequent analysis of prosecutorial and judicial 

responses.  

The results are robust to alternative bandwidths, kernels, polynomial specifications, 

standard-error procedures, and placebo cutoff dates. These robustness tests are shown in online 

appendix tables B.5-B.7. These results suggest that our findings are not driven by specific 

specification choices, seasonality, unrelated policy changes, or other spurious timing effects. 

We also examine cases with low enhancement propensity scores. Because these cases have 

little ex ante likelihood of receiving an enhancement, they provide a useful test of whether the 

observed sentence length effects are concentrated among cases most directly affected by Blakely. 

Results in Table B.8 show main effects for cases with propensities below 0.05 and 0.03. We find 

enhancement rates still decrease, but with much smaller magnitudes, and noisy null impacts for 

sentence lengths. While estimates are imprecise, they provide little evidence of sentence length 

increases among low-propensity cases, suggesting that the main effects are concentrated among 

cases for which enhancements were plausibly relevant.  

5. Prosecutorial Response: Evidence of No Compensation 

In this section, we consider whether prosecutorial decisions can explain the increase in 

sentence lengths following Blakely. By making sentence enhancements more costly to pursue, 

Blakely could have induced prosecutors to compensate through other charging, bargaining, or 

sentencing decisions. We therefore examine three sets of outcomes: charging decisions, plea 

bargaining, and other sentencing practices. We estimate the same discontinuity specifications used 

above across 9-, 12-, and 15-month bandwidths in both the propensity-score-restricted and full 
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samples. The results are reported in Tables 2–4, with corresponding event studies in online 

appendix Figures A.5 and A.6.  

5.1. Charging Decisions 

If prosecutors respond to the higher burden of proof by substituting toward harsher charges, 

we would expect charge severity to increase following Blakely. We find no evidence of such a 

response. As shown in Table 2, across five measures of charging behavior, including charge 

severity, index-crime charges, number of charges, and dismissals, estimated effects are small and 

statistically insignificant across specifications. The largest 95 percent confidence interval permits 

an increase of only about 0.2 in charge severity, relative to a pre-Blakely mean of 5.9. Moreover, 

several estimates have signs that would predict lower rather than higher sentence lengths. The 

event studies similarly show no discernible discontinuity. Thus, prosecutors did not respond to 

reduced access to enhancements by pursuing more severe or numerous charges. 

5.2. Plea Bargaining Outcomes 

Prosecutors could also respond through plea bargaining by offering less favorable charge 

reductions or otherwise negotiating more stringent outcomes. We therefore examine guilty pleas, 

incarceration conditional on a guilty plea, reductions from initial felony charges to lower felony 

charges or misdemeanors, and case duration. 

Table 3 shows little evidence of changes in the four bargaining outcomes. Estimated effects 

are small and tightly centered around zero across specifications. The only exception is a decline in 

plea bargains in the 12-month specification, but this effect disappears in the other bandwidths and 

is economically small: its 95 percent confidence interval rules out effects larger than 3.2 percentage 

points relative to a pre-Blakely mean of 95 percent. 

We do, however, find a notable effect on case duration. In the propensity-score-restricted 

sample, cases resolve 23.57 to 26.86 days faster following Blakely, a 6.5 to 7.5 percent decline 

relative to the pre-Blakely mean. This reduction is consistent with Blakely lowering the need to 

gather and negotiate over enhancement-related evidence, although our data does not allow us to 

identify the precise stage of the process at which time is saved. Importantly, shorter case duration 

would predict lower rather than higher sentence lengths, making this response incapable of 
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explaining the increase in punishment we observe. Still, the significant impact on case duration 

highlights the fact that prosecutors were not unaffected by Blakely. 

5.3. Other Sentencing and Case Outcomes 

 Finally, we examine whether prosecutors respond by reallocating toward other sentencing 

outcomes. Table 4 considers incarceration, probation length, and mitigation. With the exception of 

two specifications for probation, which do not persist in the event-study analysis, the estimates are 

small and statistically insignificant. In our preferred propensity-score-restricted specification, the 

95 percent confidence interval rules out an increase in incarceration larger than 3.83 percentage 

points. The preferred specification also shows a noisy decline in mitigation that disappears across 

alternative bandwidths. 

Taken together, the evidence provides little indication that prosecutors adjusted charging, 

bargaining, or other sentencing practices in ways that could explain the post-Blakely increase in 

sentence lengths. The one systematic prosecutorial response is a reduction in case duration, which 

would, if anything, predict shorter sentences. We therefore turn to judicial behavior as the source 

of the unexpected increase in punishment. 

6. Judicial Response and Mechanism 

The main results present a surprising finding: Blakely drastically reduced enhancement rates, 

yet sentence lengths increased rather than declined. The preceding section finds no evidence that 

observable prosecutorial responses can explain the increase, pointing instead to judicial behavior. 

Judges may impact sentence lengths both directly and indirectly. If a case goes to trial, upon 

conviction the judge has full discretion in choosing the sentence length from within the guideline 

window. For cases settled by a plea deal, the judge must sign off on the agreed upon deal, a key 

part of which is the agreed upon sentence length. The judge may also assign a sentence length 

outside of the recommended, agreed upon sentence length in the deal. If this occurs, the 

prosecution or defense has the right to withdraw the plea and enter negotiations or move towards 

trial (North Carolina Defender Manual 2018). But even outside of these direct impacts, the 

assigned trial judge is likely to impact plea negotiations by reputation. This is evidenced in 

LaCasse and Payne (1999), which finds plea negotiations occur under the shadow of the judge, 

particularly for cases with minimum sentencing. 
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 We use two approaches to assess whether judicial behavior drives the post-Blakely 

increase. First, because judges have greater direct control over sentencing in jury trials, we repeat 

the main sentence-length discontinuity analysis for cases resolved by jury trial. Second, we 

examine whether the effects vary systematically with judge leniency. If the increase is driven by 

judicial behavior, we would expect it to be concentrated among judges with greater scope to adjust 

sentences within the remaining discretionary range. We describe the construction of our judge-

leniency measure below before presenting these heterogeneous effects. 

6.1. Measuring Judicial Leniency 

There are two separate ways we consider judge leniency – by average enhancement rate and 

by average sentence length. Judges do not directly impact enhancement but may do so indirectly 

through reputation effects. That is, a prosecutor may be more likely to pursue enhancement in a 

given case depending on the assigned judge. For each of these leniency measures, we residualize 

enhancement/sentence length by baseline defendant characteristics, grid fixed effects, and year 

fixed effects using only pre-Blakely data. Residualizing the measures is important; judges who see 

especially severe crime types or offenders with a large prior history more often than others will 

look more severe without controls. By controlling for these factors, we effectively compare judges’ 

sentencing and enhancement propensities for cases of a similar type. 

 This residual measure is then averaged for each judge and standardized to have a mean of 0 

and a standard deviation of 1. Given the resulting continuous measure of averages, we then 

consider leniency by quartiles, with the lowest quartile representing the most lenient judges and 

the highest quartile representing the most strict ones. That is, the most lenient judges adjudicate 

cases with the fewest enhancements/lowest sentence lengths, after controlling for offense class, 

criminal history, defendant characteristics, and unit-invariant variation over time. 

The two measures capture related but distinct dimensions of judicial leniency. The 

enhancement measure captures heterogeneity in judges’ propensity to adjudicate cases with 

enhancements, while the sentence-length measure captures heterogeneity in sentence severity at 

conviction. These measures need not coincide; judges who impose longer sentences may not be 

more likely to allow enhancements. Figure A.7 in the online appendix shows that the two measures 

are nevertheless strongly related, with most judges who are strict on enhancements also strict on 

sentence length. We therefore use the sentence length measure in our main analysis and report 
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results using the enhancement measure in the online appendix. We prefer the sentence length 

measure because sentence lengths are observed in most cases, providing a more precise measure 

of judge behavior than the relatively rare enhancement outcome, and because sentence length is 

more likely to capture indirect effects operating through plea bargaining. 

It’s worth noting that because we separate by quartile of judge and not of case, it’s possible 

that judges in one quartile see far more cases than in others. Indeed, we find that with both 

measures of leniency, the number of cases is nearly equal for the bottom three quartiles, but higher 

for the strictest judges. This is especially true when using the sentence length measure, where the 

top quartile has around 27 percent more cases than the other quartiles. One might wonder whether 

judges in each quartile have observably different characteristics. While we do not observe many 

judge characteristics, we can say that judge tenure is nearly identical across the quartiles. 

Because the heterogeneous analysis effectively splits effects across four groups, we consider 

a larger time horizon of 6 years (3 years pre and post) for the heterogeneous regressions in order 

to maintain statistical power. Thus, we now employ a difference-in-differences design as outlined 

in the below equation: 

Equation 3:      𝑌௜௧௚ = 𝛼 + 𝛽ଵ𝐵𝑙𝑎𝑘𝑒𝑙𝑦௧ + 𝛽ଶ𝑙𝑒𝑛𝑖𝑒𝑛𝑐𝑦_50௜௧ + 𝛽ଷ𝑙𝑒𝑛𝑖𝑒𝑛𝑐𝑦_75௜௧ + 𝛽ସ𝑙𝑒𝑛𝑖𝑒𝑛𝑐𝑦_100௜௧ 

+𝛽ହ(𝐵𝑙𝑎𝑘𝑒𝑙𝑦 ⋅ 𝑙𝑒𝑛𝑖𝑒𝑛𝑐𝑦_50௜௧)  + 𝛽଺(𝐵𝑙𝑎𝑘𝑒𝑙𝑦 ⋅ 𝑙𝑒𝑛𝑖𝑒𝑛𝑐𝑦_75௜௧) + 𝛽଻(𝐵𝑙𝑎𝑘𝑒𝑙𝑦 ⋅ 𝑙𝑒𝑛𝑖𝑒𝑛𝑐𝑦_100௜௧) 

+𝜂௚ + 𝜌௧ + 𝑢௜௧ 

where 𝑌௜௧௚ measures enhancement or sentence length for case 𝑖 in year 𝑡, sentenced in guideline 

grid 𝑔. Coefficient 𝛽ଵ gives the effect of Blakely for the most lenient judges. Coefficients 𝛽ହ, 𝛽଺, 

and 𝛽଻ give the differential impact of Blakely for each leniency group compared to the most lenient 

group.  

6.2. Heterogeneous Judicial Responses to Blakely 

We first briefly present the jury-trial discontinuity results before discussing the heterogenous 

leniency findings. Figure 3 presents the discontinuity in sentence length at the timing of Blakely 

for cases that were resolved by trial. The graph shows a large increase in sentence length 

immediately following Blakely. Table B.9 presents the estimates for the full set of sentence length 

discontinuity specifications for the jury trial cases, which shows significantly larger magnitudes 

compared to the main analysis results. While statistical significance is dependent on specification 
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due to small samples, each regression shows a large increase in sentence length. Figure A.8 in the 

online appendix illustrates the discontinuity for the full sample of cases and the residual sentence 

length graph. In each case, sentence length increases greatly following Blakely. These findings 

suggest that the post-Blakely increase in sentence lengths is driven by judicial behavior, motivating 

our analysis of how the response varies with judicial leniency. 

Table 5 gives the heterogeneous effects of Blakely on both enhancement and sentence length 

across the four judge leniency quartiles. Columns 2 and 3 give the estimates for the enhancement 

effect of Blakely. Judges who are most lenient (based on the residualized, sentence length-leniency 

score) exhibit a 2.38 to 2.52 percentage point decrease in enhancement rate following Blakely. The 

next two quartiles of judges show no significant difference from the most lenient quartile. 

However, the strictest quartile of judges shows a decrease that is nearly double the most lenient 

group. The difference between the most strict and lenient judge enhancement effects is illustrated 

in Figure 4. Note that Blakely completely eliminates the pre-period discrepancy in enhancement 

rate. 

Columns 3 and 4 of Table 5 report the estimates for the sentence length effects. The most 

lenient judges see significant increases in sentence length, with an estimated 2.23 to 2.68 month 

increase in average sentence length following Blakely, despite enhancement rates falling. The other 

quartiles show increasingly negative effects, with the second quartile exhibiting small increases 

following Blakely, the third quartile showing null effects, and the most strict group of judges 

showing significant decreases in sentence length. Figure 5 visualizes these effects for the most 

lenient and most strict judicial groups. We also show these results are robust to a discontinuity 

design with similar specifications to the mechanical analysis in Section 4. These RD results are 

shown in Tables B.11 and B.12 in the online appendix. 

6.3. Interpretation and Mechanisms 

These results uncover three important findings: (1) the sentence length increase shown in 

Section 4 of this paper is driven by judges, (2) judicial responses are highly heterogeneous: most 

judges increase sentence lengths following Blakely, while the strictest judges reduce them, and (3) 

these asymmetric responses generate a pronounced compression of sentencing outcomes across 

judges, narrowing disparities in both sentence lengths and enhancement use. In regard to the first 

finding, we interpret the scaling of the effect size with judicial leniency as evidence that the 
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increase in sentence lengths is driven by judicial behavior rather than prosecutorial behavior. While 

we cannot fully rule out unobserved prosecutorial responses, such as more intensive efforts to seek 

enhancement-related evidence in each case, it is not clear why such behavior would vary 

systematically with judicial leniency. Furthermore, we repeat the prosecutor analysis in Section 5 

separately by judicial leniency quartile and again find consistent null effects. 

Our second main result is somewhat surprising. One might expect cases assigned to the 

strictest judges to exhibit the largest increase in sentence length, since these judges should be most 

directly affected by the loss of enhancement authority. Instead, we find significant decreases in 

sentence length, which align with the observed decline in enhancement rates. This pattern suggests 

that judges differ in their ability to respond along the remaining sentencing margin. Following 

Blakely, judges retain discretion to select a sentence within the applicable guideline range. Because 

we find no evidence of changes in prosecutorial charging behavior, the increase in sentence lengths 

does not appear to reflect changes in the severity of cases reaching judges. Instead, judges adjust 

the sentence imposed within the remaining guideline range. Lenient judges have greater scope to 

increase sentences along this margin, while strict judges are more likely to be constrained by the 

upper bound of the guideline range. 

To assess whether this explanation is consistent with the data, we examine the share of non-

enhanced cases in which the imposed sentence equals the maximum guideline sentence. We 

estimate the following regression: 

Equation 4:      𝑌௜௧௚ = 𝛼 + 𝛽ଵ𝑙𝑒𝑛𝑖𝑒𝑛𝑐𝑦_50௜௧ + 𝛽ଶ𝑙𝑒𝑛𝑖𝑒𝑛𝑐𝑦_75௜௧ + 𝛽ଷ𝑙𝑒𝑛𝑖𝑒𝑛𝑐𝑦_100௜௧ + 𝜂௚ + 𝜌௧ + 𝑢௜௧ 

where 𝑌௜௧௚is an indicator equal to one if the minimum sentence imposed equals the maximum 

amount permitted under the guidelines. The results indicate that judges in higher strictness 

quartiles are substantially more likely to sentence at the guideline maximum. Judges in the strictest 

quartile are 8.69 percentage points more likely to impose the maximum sentence than judges in 

the most lenient quartile, a 28 percent increase relative to the latter’s pre-Blakely mean. We repeat 

this analysis with varied controls and with the full sample and find similar results (Online 

Appendix Table B.13). These findings suggest that guideline ceilings bind more frequently for 

strict judges, limiting their ability to offset the decline in enhancement use, while leaving greater 

scope for lenient judges to increase sentences within the remaining guideline range. 
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Our third key finding speaks to how changes in procedural constraints reshape the distribution 

of sentencing outcomes. Consistent with prior work on judicial discretion, restricting discretion 

through higher standards of proof is expected to compress sentencing outcomes by limiting the 

ability of some judges to impose especially severe punishments. In our setting, however, this 

compression arises through two distinct behavioral responses: harsh judges reduce sentence 

lengths as their ability to rely on enhancements becomes constrained, while more lenient judges 

increase sentences within the remaining discretionary range. As a result, sentencing outcomes 

converge toward the middle of the distribution. As illustrated in Figure 5, both lenient and strict 

judges move toward a common median sentence length following Blakely, generating substantial 

compression across judges. This compression result illustrates how constraining one margin of 

judicial discretion can reshape the distribution of outcomes along another, rather than simply 

reducing punishment. 

6.3.1. Does Blakely Spill Over to Other Cases? 

The evidence above establishes why the response is concentrated among lenient judges: 

strict judges have less room to increase sentences within the guideline range. We next examine 

whether the response is concentrated among the relevant cases – those with a high pre-policy 

propensity of enhancement. If judges are responding to Blakely in an effort to maintain pre-

reform sentencing patterns, we would expect larger responses among defendants who would 

have been likely to receive an enhancement before the reform, but little response among 

defendants for whom enhancements were unlikely. 

We repeat the judicial heterogeneity difference-in-differences analysis for cases with a low 

predicted probability of enhancement. These results are presented in Table B.14. This analysis 

provides a sharper test of the results in Table B.7, which examines the overall effects of Blakely 

among low-probability cases. Here, we ask whether the heterogeneous sentence-length responses 

across judges extend broadly across cases or are concentrated among cases for which 

enhancement was more likely before Blakely. The estimates show that heterogeneity across 

judges largely dissipates among low-probability cases. Even among the judges with the largest 

sentence-length increases in the full sample, the estimated effects are statistically insignificant 

and small in magnitude. We therefore find little evidence of spillover to cases that were unlikely 

to receive an enhancement before Blakely. Instead, the results suggest that the judges who 
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increase sentence lengths following Blakely do so primarily among cases for which enhancement 

was a meaningful pre-policy possibility. 

6.3.2. Consistency and Information 

One potential explanation for the judicial response is that judges have a desire for consistency 

in sentencing. This interpretation is consistent with a growing literature showing that judges use 

other cases in their caseloads and statutory reference points when determining sentence lengths 

(Leibovitch 2016; Drápal and Šoltés 2024; Burýšková 2026). In our setting, judges may use their 

pre-Blakely sentencing patterns as a reference point when determining how to sentence cases 

affected by the loss of enhancement authority. For cases that they believe would have received an 

enhancement absent Blakely, judges may seek to maintain their pre-reform sentencing levels by 

increasing sentences within the remaining guideline range. This interpretation also predicts that 

judicial responses should be concentrated among cases with a high pre-Blakely probability of 

enhancement, rather than extending broadly to cases that were unlikely to receive an enhancement. 

Consistent with this prediction, the preceding spillover analysis finds little evidence of 

heterogeneous judicial responses among low-probability cases. 

A complementary mechanism operates through the information conveyed by the enhancement 

process. An enhancement filing may provide judges with information about crime severity because 

prosecutors seeking an enhancement must present evidence of statutory aggravating factors. 

Because Blakely increased the cost of obtaining an enhancement, prosecutors may have less 

incentive to gather and present such evidence through the enhancement process. If the resulting 

signal becomes noisier, judges may face greater uncertainty about which cases warrant lower or 

higher sentences within the guideline range and rely more heavily on a pooling equilibrium, 

moving sentences toward the center of the distribution. This mechanism is consistent with the 

compression we observe, in which lenient judges increase sentences while harsher judges reduce 

them. Importantly, the mechanism does not require prosecutors to possess or present less 

underlying information: evidence that would previously have been part of an enhancement filing 

may still be available elsewhere in the case. Rather, the formal enhancement signal may change 

how judges receive or weight that information. A simple model of this mechanism is presented in 

online appendix C. 

The two mechanisms are not mutually exclusive and both imply that judges perceive at least 

some cases affected by Blakely as warranting higher sentences than the mechanical loss of 
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enhancement authority would imply. Under the consistency interpretation, judges may 

overestimate the share of cases that would have received an enhancement before Blakely; under 

the information interpretation, judges may place greater weight on aggravating circumstances 

when selecting a sentence within the guideline range. Either mechanism can generate upward 

pressure on sentences among lenient judges, while guideline ceilings limit the ability of harsher 

judges to respond along the same margin. Thus, the institutional environment can transform similar 

underlying behavioral responses into the asymmetric effects we observe. 

We also consider alternative explanations for the heterogeneous judicial response, including 

differences in judicial characteristics and other judicial decisions. We discuss these possibilities in 

online appendix D. 

7. Conclusion 

This paper studies how institutional actors respond to reforms that constrain discretion in the 

U.S. judicial system. We examine the Supreme Court’s decision in Blakely v. Washington, which 

limited one important margin of punishment by increasing the evidentiary burden required for 

sentence enhancements. Although Blakely sharply reduced the use of sentence enhancements, we 

find that average sentence lengths increased rather than declined. This increase runs counter to the 

mechanical implications of the sentencing regime and highlights the importance of behavioral 

responses to procedural reforms. 

We show that this result is driven by judicial, rather than prosecutorial, behavior. Across a wide 

range of charging and bargaining outcomes, we find no evidence of prosecutorial response. 

Instead, judges respond heterogeneously: stricter judges reduce sentences as enhancements 

become harder to obtain, while more lenient judges increase sentences within the remaining 

discretionary range. These opposing responses generate a compression of sentences across judges 

and raise average sentence lengths overall. This compression arises because guideline ceilings 

constrain the strictest judges, leaving more room for lenient judges to increase sentences along the 

remaining discretionary margin. We also find little evidence that these responses spill over to cases 

with little ex ante likelihood of receiving an enhancement, suggesting that judicial responses are 

concentrated among cases most directly affected by the reform. Together, these findings indicate 

that judges adapt to procedural reforms in ways that can offset their intended effects. The 
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heterogeneous responses across judges show that the effects of institutional constraints depend on 

the discretion that remains available to decision-makers. 

These findings illustrate that constraining one margin of discretion need not reduce punishment 

as intended. Instead, institutional actors may adapt their behavior within the remaining scope of 

discretion, altering both the level and distribution of punishment. Our findings suggest that 

measured judicial heterogeneity depends in part on the institutional environment in which judges 

operate. More broadly, our results illustrate that evaluating institutional reforms requires 

accounting for both their direct mechanical effects and the behavioral responses they induce. 

Ignoring these responses can substantially misrepresent the ultimate effects of legal and policy 

change. 
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Figures 

Figure 1. Effect of Blakely on enhancement  

 

Notes: This graph shows the discontinuity for the percentage of cases with enhancement under a 12-month 
bandwidth with linear fits for the full sample of cases. The dashed vertical line indicates the timing of the Blakely 
decision. 
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Figure 2. Effect of Blakely on sentence length  

 

Notes: This graph gives the discontinuity for residualized sentence length using a 12-month bandwidth and linear fit. 
Sentence length is residualized on grid fixed effects. The vertical dashed line indicates the timing of the Blakely 
decision. The orange, horizontal dashed line gives the predicted decrease in sentence length following Blakely, 
termed the benchmark value. The sample includes cases with propensity scores greater than 0.05. 



 

 31

Figure 3. Effect of Blakely on sentence length – jury trial cases 

 

Notes: This graph gives the discontinuity for sentence lengths for cases resolved by jury trial and with a propensity 
scores greater than 0.05. The fit is linear and bandwidth is 12 months. 
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Figure 4. Effects of Blakely on Enhancement – split by judge leniency 

 
Notes: This graph illustrates heterogeneity in the effects of Blakely on enhancement rates by judge type. Specifically, 
the green points give averages for the harshest quartile of judges while the orange points are for the most lenient 
quartile. The sample is restricted to cases with a propensity score higher than 0.05. 
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Figure 5. Effects of Blakely on Residual Sentence – split by judge leniency 

 
Notes: This graph gives average residual sentence lengths for the most lenient and harshest judge quartiles. Sentence 
lengths are residualized on grid and year fixed effects. The sample only includes cases with propensity scores greater 
than 0.05.  
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Tables 

Table 1. The main effects of Blakely 

Panel A. The effect of Blakely on enhancement rate 
 (1) (2) (3) (4) (5) 
      
Blakely -0.0200* -0.0208** -0.0311*** -0.0140*** -0.0201*** 
 (0.0119) (0.0091) (0.0086) (0.0017) (0.0056)       
Pre-Blakely mean 0.0653 0.0704 0.0670 0.0368 0.0564 
p-hat restriction ≥ 0.05 ≥ 0.05 ≥ 0.05 none ≥ 0.03 
bandwidth 9 12 15 12 12 
N 6952 9314 11556 39955 16332 

 

 

Panel B. The effect of enhancement on sentence length 

 (1) (2) (3) (4) (5) 
      
Aggravated 17.33*** 17.39*** 17.92*** 8.82*** 13.26*** 
 (1.846) (2.016) (1.751) (0.871) (1.547)       
Pre-Blakely mean 37.55 38.57 38.59 18.55 29.27 
p-hat restriction ≥ 0.05 ≥ 0.05 ≥ 0.05 none ≥ 0.03 
Bandwidth 9 12 15 12 12 
N 3260 4502 5601 19141 7905 

 

 
 Panel C. The effect of Blakely on sentence length 

 (1) (2) (3) (4) (5) 
      
Blakely 1.024 1.996*** 1.082 0.493 0.929 
 (0.927) (0.719) (0.735) (0.349) (0.695)       
pre-Blakely sentence length 37.55 38.57 38.59 18.55 29.27 
      
Δ෡௕௟௔௞௘௟௬  (benchmark) -0.347 -0.362 -0.557 -0.123 -0.267       
t-score (benchmark) 1.48 3.28 2.24 1.77 1.72 
            
p-hat restriction ≥ 0.05 ≥ 0.05 ≥ 0.05 none ≥ 0.03 
bandwidth 9 12 15 12 12 
N 6952 9314 11556 39955 16332 

Notes: This table presents the main three effects as described in Equation 2, with Panel A giving estimates of 𝛽ଵ in 
equation 2.1, Panel B giving estimates of 𝛿ଵ in Equation 2.2, and Panel C giving estimates of 𝛾ଵ in Equation 2.3. 
Δ෡௕௟௔௞௘௟௬  is the predicted, mechanical decrease calculated using the coefficients in Panels A and B. The t-score 
(benchmark) row gives the t-score value calculated using the benchmark value as the null hypothesis. Across all 
three panels, standard errors are clustered at the month level, a uniform kernel function is used, and each 
specification includes grid fixed effects. The p-hat restriction is based on the propensity score described in Section 4. 
* p < 0.1, ** p < 0.05, *** p < 0.01 
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Table 2. Effect of Blakely on Charging Outcomes 

 (1) (2) (3) (4) (5) (6) 
       
Dependent Variables:       

charge severity 0.0014 -0.0303 -0.0043 0.0161 0.0182 0.0445 
 (0.0544) (0.0959) (0.0502) (0.0868) (0.0444) (0.0797) 
 {3.597} {5.910} {3.600} {5.917} {3.597} {5.900} 
 [30002] [6952] [39955] [9314] [49699] [11556] 
              
index crime -0.0206 -0.0278 -0.0175 -0.0165 -0.0148 -0.0147 
 (0.0138) (0.0208) (0.0126) (0.0154) (0.0117) (0.0140) 
 {0.415} {0.828} {0.412} {0.830} {0.411} {0.831} 
 [30002] [6952] [39955] [9314] [49699] [11556] 
              
# of charges (pre-consol.) -0.150 -0.273 -0.116 -0.211 -0.0284 -0.115 
 (0.106) (0.253) (0.0926) (0.186) (0.111) (0.157) 
 {3.240} {2.837} {3.212} {2.842} {3.195} {2.800} 
 [30002] [6952] [39955] [9314] [49699] [11556] 
              
# of charges (post-consol.) 0.0103 -0.0845 0.0028 -0.0925* 0.0093 -0.0534 
 (0.0286) (0.0568) (0.0263) (0.0444) (0.0259) (0.0458) 
 {1.754} {1.674} {1.750} {1.685} {1.742} {1.675} 
 [30002] [6952] [39955] [9314] [49699] [11556] 
              
dismiss -0.0045  -0.0033  0.0082  
 (0.0090)  (0.0075)  (0.0062)  

 {0.104}  {0.105}  {0.104}  
 [34519]  [46059]  [57302]  
       
p-hat restriction none ≥ 0.05 none ≥ 0.05 none ≥ 0.05 
bandwidth 9 9 12 12 15 15 

Notes: This table presents results of RD analysis for five different charging outcome dependent variables across six 
different specifications. The reported effect is the coefficient representing the effect of Blakely on each dependent 
variable. All specifications include criminal history category fixed effects, besides for dismissed cases which do not 
have that data. Standard errors, clustered at the month level, are presented in parentheses. Pre-Blakely means are 
presented in curly braces. Sample sizes are presented in brackets. The p-hat restriction is based on the propensity 
score described above. * p < 0.1, ** p < 0.05, *** p < 0.01 
 



 

 36

Table 3. Effect of Blakely on Plea Bargain Outcomes 

  (1) (2) (3) (4) (5) (6) 
       
Dependent Variables:       
plea bargain -0.0016 -0.0104 -0.0053** -0.0169** -0.0023 -0.0109 
 (0.0019) (0.0081) (0.0021) (0.0079) (0.0019) (0.0071) 
 {0.979} {0.952} {0.979} {0.953} {0.979} {0.954} 
 [30002] [6952] [39955] [9314] [49699] [11556] 
              
plea to incarceration 0.0159* -0.0043 0.0103 -0.0130 0.0081 -0.0199 
 (0.0089) (0.0156) (0.0082) (0.0152) (0.0068) (0.0133) 
 {0.355} {0.545} {0.358} {0.550} {0.357} {0.546} 
 [30002] [6952] [39955] [9314] [49699] [11556] 
              
plea to lower felony 0.0222* 0.0511* 0.0201* 0.0359 0.0193** 0.0351 
 (0.0109) (0.0249) (0.0102) (0.0239) (0.0094) (0.0220) 
 {0.142} {0.276} {0.144} {0.273} {0.144} {0.272} 
 [30002] [6952] [39955] [9314] [49699] [11556] 
              
plea to misdemeanor 0.0028 -0.0002 0.0017 -0.0009 0.0038 0.0038 
 (0.0051) (0.0117) (0.0044) (0.0102) (0.0044) (0.0101) 
 {0.036} {0.054} {0.036} {0.053} {0.036} {0.053} 
 [30002] [6952] [39955] [9314] [49699] [11556] 
       
case duration (in days) -10.71 -26.61** -15.12* -23.57** -9.15 -26.86*** 
 (7.71) (9.85) (7.66) (9.44) (6.98) (8.52) 
 {338.9} {363.6} {337.1} {360.3} {336.1} {360.2} 
 [26656] [5880] [35525] [7909] [44014] [9782] 
p-hat restriction none ≥ 0.05 none ≥ 0.05 none ≥ 0.05 
bandwidth 9 9 12 12 15 15 
N 30002 6952 39955 9314 49699 11556 

Notes: This table presents results of RD analysis for five different plea bargain outcome dependent variables across 
six different specifications. The first four variables are binary while case duration is measured in number of days to 
resolution. All specifications include grid fixed effects. Standard errors, clustered at the month level, are presented in 
parentheses. Pre-Blakely means are presented in curly braces and sample size in brackets. The p-hat restriction is 
based on the propensity score described above. * p < 0.1, ** p < 0.05, *** p < 0.01 
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Table 4. Effect of Blakely on Sentencing Outcomes 

  (1) (2) (3) (4) (5) (6) 
       
Dependent Variables       
incarceration 0.0190* 0.0081 0.0156* 0.0047 0.0105 -0.0079 
 (0.0092) (0.0154) (0.0088) (0.0146) (0.0074) (0.0131) 
 {0.371} {0.589} {0.374} {0.592} {0.373} {0.588} 
 [30002] [6952] [39955] [9314] [49699] [11556] 
              
probation 1.138*** -0.881 0.741** -0.781 0.444 -0.660 
 (0.265) (0.564) (0.275) (0.558) (0.292) (0.498) 
 {31.41} {35.59} {31.52} {35.53} {31.49} {35.44} 
 [18824] [2848] [24982] [3785] [31143] [4751] 
              
mitigation -0.0016 -0.0085 -0.0058 -0.0228* 0.0060 -0.0013 
 (0.0050) (0.0136) (0.0053) (0.0126) (0.0050) (0.0129) 
 {0.096} {0.167} {0.096} {0.166} {0.095} {0.163} 
 [30002] [6952] [39955] [9314] [49699] [11556]        
p-hat restriction none ≥ 0.05 none ≥ 0.05 none ≥ 0.05 
bandwidth 9 9 12 12 15 15 

Notes: This table presents results of RD analysis for three different sentencing outcome dependent variables across 
six different specifications. All specifications include grid fixed effects. Standard errors, clustered at the month level, 
are presented in parentheses. Pre-Blakely means are presented in curly braces. Sample sizes are presented in 
brackets. The p-hat restriction is based on the propensity score described above.   * p < 0.1, ** p < 0.05, *** p < 
0.01 
 



 

 38

Table 5. Heterogeneous effects of Blakely by judge leniency 
 (1) (2) (3) (4) 
 enhancement enhancement min. sent min. sent 
     
Blakely -0.0238*** -0.0252*** 2.680*** 2.226*** 
 (0.0073) (0.0073) (0.635) (0.653) 
     
DD_50 0.0103 0.0101 -1.043* -0.951 
 (0.0083) (0.0084) (0.593) (0.632) 
     
DD_75 -0.0078 -0.0080 -2.247*** -2.221*** 
 (0.0096) (0.0098) (0.660) (0.689) 
     
DD_100 -0.0243*** -0.0240*** -4.222*** -4.114*** 
 (0.0090) (0.0089) (0.583) (0.597)      
Fixed effects yes yes yes yes 

Additional controls no yes no yes 

Pre-Blakely mean 0.0723 0.0723 39.20 39.20 
N 27536 27536 27536 27536 

Notes: This table gives the differential effects of Blakely on enhancement rate and sentence length across the four 
judge leniency groups. The sentence length leniency measure is used throughout for these effects. The Blakely 
coefficient gives the effect for the most lenient judges, while DD_50, DD_75, and DD_100 give the difference-in-
difference estimates for increasingly strict judges. All specifications include grid and year fixed effects. The 
additional controls include age, a male dummy, race, defense type, criminal history points, the type of crime, and 
annual arrest and population rates. Standard errors are clustered at the judicial district level. * p < 0.1, ** p < 0.05, 
*** p < 0.01 
 


